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PREFACE. 



The advance made in public opinion in the 
course of the last twenty-five years as to the 
importance of a sound legal education^ recognized 
by the Inns of Court, and also by the University 
of Cambridge, has caused it to be acknowledged 
that, without becoming a professed Civilian, no 
one can presume to ^U himself an accomplished 
Wer unless hs have some a«,u«ntaa« witi. 
the Eroman Jurisprudence. Nothing has done 
more to deter the student from entering upon 
the pursuit of the Koman Law, however super- 
ficially, than the want of some book which pre- 
sents a plain and comprehensive view of that vast 
subject. The following *pages afe an attempt to 
efiect this. The Summary of the Roman Civil 
Law by Dr Colquhoun is the most valuable work 
on the subject in the English language, but it 
is too diffuse for the general student, and serves 
rather as a book of reference. The present 
volume professes to be arranged according to 
the Syllabus of Dr Hallifax. This has been done 
as far as practicable. No better arrangement 
perhaps could be found ; but the discovery of the 
Institutes of Gaius subsequent to the time when 



viii Prefdce. 

Dr Hallifax wrote makes it inconvenient to adhere 
to his arrangement throughout^ and abnost im- 
possible beyond the third book of the Institutes. 
The division into four books according to the 
Institutes has been observed. The definitions, 
the clearness and terseness of which form one of 
the peculiar characteristics of the Koman Law, 
and the importance of which cannot be overrated 
by the student, have been taken whenever prac- 
ticable from the Institutes and Digest ; in default 
of these, those found in the Elements of Heineccius 
have been adopted without hesitation, as being 
clear and correct. The author has studied to 
avoid a large book ; and if the reader wish to 
go beyond a mere superficial knowledge of its 
contents, he should consult the references generally, 
and particularly those of the Corpus Juris, and the 
Institutes of Gains. 

The author is conscious that mistakes and 
inaccuracies will be found which have escaped 
his observation ; but he is not without the hope 
that, imperfect as his wotk may be, it may afford 
the student some substantial assistance. 



G. L. 



Cambridge, 

March 3, 1859. 
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ROMAN CIVIL LAW. 



BOOK I. 



OF THE RIGHTS OF PERSONS. 



CHAPTER I. 

Of the Roman Civil wtid Canon LawSj and their 

authority in England. 



« < ' 



I. Law, in its ordinary signification, denotes chap. 
the rules of human action or conduct. Human ^' 
nature cannot be considered apart from law. The 
mere savage is not without the element of laws. 
His authority over his wife and children, and his 
property in his rude implements of hunting and 
weapons of defence, represjent the germs of the 
Civil law of the most comphcated societies, and of 
the wealthiest communities. A system of law 
existing among a people presupposes an historical 
period of gradual political advancement and civi- 
lization, loy comparing systems of law, the Jus 
Civile of different communities, we come to juris- 
prudence, which is defined by IJlpian to be " divi- 
narum atque humanarum rerum notitia, justi atque 
injusti sciential" Jurisprudence is a science; it jurkpru- 
teaches principles, and must be carefully distin-**^- 
guished from legislation and codification, which 
are arts. 

It is impossible to study the principles of law 
without reference to some particular system, and 
the Koman law as contained in the Corpus Juris 
Civilis of Justinian, from the circumstance of its 
being complete, i. e. as it is to-day so we find it to- 
morrow, without the changes ana additions which 
are going on in modem codes, is the most con- 
venient, as well as the best, which we can use. 
Before we proceed to examine the contents of the 
Corpus Juris Civilis, or to study the principles 

^ D. I. I. lo. 1, 

1—2 
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Periods of 
the Roman 
law. 



BOOK which it contains, it is necessary to trace briefly 

_i: the history of the Roman law from its earUest 

period, and to understand its various changes and 
developments from the foundation of Rome to the 
time of Justinian. Modem jurists divide the 
Roman law historically into four periods, i. From 
the foundation of the city to the Twelve Tables. 
2 . From the Twelve Tables to Augustus. 3. From 
Augustus to Constantine. 4. From Constantine 
to Justinian; but the arrangement of Bach^ is 
followed here as the most clear and comprehensive. 
He makes nine periods from the foundation of 
Rome to the fall of the Byzantine Empire inclu- 
sive. 

1. Rome under the kings. 

2. From the expulsion of the kings to the 
compilation of the Twelve Tables ; these 
together constitute the Jurisprudentia 
antiqua. 

3. From the compilation of the Twelve Tables 
to Augustus; called the Jurisprudentia 
media. 

From Augustus to Hadrian. 
From Hadrian to Constantine. 
FromConstantinetoTheodosiustheyounger. 
From Theodosius to Justinian. 
From Justinian to Basilius Macedo. 
From Basilius Macedo to the fall of Con- 
stantinople in the year 1453. 

Sources of The sources of the Roman law are twofold, 
OtBoman j^ General. 2. Particular, or technical. 

The general sources comprise those circum- 
stances and events which led to its growth and 
early development, and which will only require 
a cursory notice. 
Oenercu, First. The original founders of the city of 

Rome settled upon the Tiber among the Etrus- 
cans, and others who had their own laws and 

^ Hittoria Jwri^pruderUice Romante. 
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customs. When these submitted to the Koman chap. 
rule, and became incorporated as one people, some ^' 
part of their usages would necessarily be retained 
and adopted. This is the case in all nations of 
a like origin. As an example, the common law 
of England has arisen from a combination of 
Saxon, Danish and Norman usages, though it 
may now be difficult to trace them Ynth anything 
like precision. 

Secondly. As early as the Twelve Tables a 
free testamentary disposition was allowed to the 
Roman citizen ; hence the law of Wills and Codicils. 

Thirdly. The commercial energies of the Bo- 
mans were soon developed; hence the early esta- 
blishment and maturity of the law of Contracts. 

Fourthly. Whenever a territory was conquered 
they took one third for the purposes of colonizing, 
and gave back the rest ; tlus established the laws 
of Mensuration. 

Fifthly. The subdivision of property, wherein 
the purchaser had conveyed to him certain rights 
without which the property would have been com- 
paratively useless; from this sprung the Roman 
ServituteSy or easements. 

Sixthly. When the two thirds of the conquered 
lands were returned to the inhabitants, the decumof 
vectigalf the yearly tax of the tenth, was imposed. 
The collection of this tax was not undertaken •by 
the Government, but it was let out to the publi- 
cani who bid for it. They were farmers of the 
public revenue. This led to the law of Capital 
and Partnerships. 

Lastly. The Marine laws. These date from 
the time of the first Punic war, when Rome began 
to be a maritime power, u.c. 490. 

The technical sources of the Roman law wiU Technical. 
require the student's careful attention. I shall not 
do much more than enumerate them here in their 
chronological order, as they wiU be more fully 
explamed in the next chapter. 
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BOOK First, we have the Leges Regife, or the Jus 

^' Civile Papyrianum, said to have been collected by 



LegtB Sextus Papyrius, Pontifex Maximus. This is sup* 
^^^^' posed to have contained a digest of the laws passed 
under the kings. They were perhaps partly in- 
corporated into the Twelve Tables; but after the 
establishment of consular power they probably 
became nearly obsolete. 
^^2?^ Secondly, we come to the laws of the Twelve 

Tables, which are, in fact, the starting-point of 
Roman jurisprudence ; and as they' owe their origin 
to a revolution in the state, which was gradusuly 
emei^ng from its infancy, aid ascending to civi£ 
zation and power, it is necessary to understand the 
principal circumstances which led to their establish- 
ment. 

In the year 292 u.c. there commenced a politi- 
cal struggle between the patricians and plebeians, 
the origin of which, lute many other similar 
struggles which the world has since witnessed, was 
the clashing^ of class interests. The object of the 
plebeians, who had now become rich and powerful, 
was. to place themselves as nearly as they could on 
an equal footing with the patricians; to curb the 
arbitrary power of the consuls; and to frame a 
national code for all classes of Romans without 
distinction'. Though the Jus Panyrianum was 
reduced to writing, this probably did not apply to 
the penal law. Where law was oral decisions were 
left to the discretion of the consuls ; the fines im- 
posed by them on the patricians were limited to 
a small sum, whilst upon the plebeians they were 
wholly indefinite and discretionary. No bail was 
allowed to the plebeians, " which may be inferred 
from the jest of Appius the Decemvir, who called 
the gaol the plebeians' lodging*;" whereas before 
the time of the Twelve Tables all patricians could 
keep out of prison by giving bail, and thus were 
secured from personal punishment, whatever 

1 Nieb. Vol. il. 378. . « Liv. in. 57. 
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offences they might commit'. These iniquities, chap. 
together with many of a minor description which ^' 
swelled the general discontent, induced Terentilius 
Harsa, the tribune, to bring forward a law for 
their removal in the year 292 u.c. Then followed 
ten years of political turmoil, when each party 
becoming weaiy of the contest, and each probably 
conceding something to the other, three deputies 
were sent to Athens to examine the laws of Solon, 
and the legal institutions of Greece. Their work 
was much fSEicilitated W the assistance of one Her- 
modorus, a learned Ephesian, who had for some 
time resided in Rome*. The deputies returned 
from their mission in the year 302 u.c. when it was 
agreed that ten patricians should be appointed to 
revise and settle the laws. These were the Decem- 
viri legibus scribendis invested with extraordinary 
powers: the consuls, the tribunes, and all other 
iriagistrates were suspended; the government of 
the state was committed to them, and from their 
decision there was no appeal. At the end of the 
year 302 ten tables were completed; as these, how- 
ever, did not comprise all that was considered 
necessary, the Decemvirate was continued for 
another year, when two additional tables were 
produced, completing the twelve, which, we may 
conclude from the title of Lex prefixed to them, 
received the sanction of the people. We must 
here guard ourselves from the error of supposing 
that the Decemviri acted in the character of legis- 
lators. As far as we can collect from history, 
their province did not extend beyond the task 
of the selection and codification of such existing 
laws and customs as in their judgment it was most 
expedient to adopt. The Twelve Tables were 
finally committed to writing, and set up in some 
public place for the information of the people; 
whether in the -^rarium, or in the Forum, and 
whether written on brass, copper, or ivoiy, is of no 

» Nieb. Vol. il. 284. * D. i. 2. 2. 4. 
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BOOK importance in our inquiiy; and may safely be left 
^ to the deep research of the German commentators. 
Here the Roman jurisprudence begins: the com- 
plaint of the uncertainty and obscurity of the laws 
could no longer be urged ; they became plain to all 
who could read, and the Roman school-boys learned 
them as their tasks. Parts of the Decemviral laws 
have survived: the reader may consult Bach's 
History J p. 14^ and the second volume of Haubold's 
Institutes. 

It can scarcely be doubted that the plebeians at 
first intended to accomplish an entire equalization 
of civil rights and privileges. In this they failed, 
for the Twelve Tables produced no amalgamation 
of grades. This appeara evident from the fact that 
it las not tiU mo\;e than eighty years afterwards 
that the first plebeian consul was elected ^ 
Adiona The Twelvc Tables having been settled, it fol- 

^^' lowed that every legal proceeding must thenceforth 
be governed by them. But the Decemviri had 
determined nothing with respect to the forms 
which the suitor must observe. This had to be 
settled by the Jurisprudentes. They therefore 
framed the rnAicyr^^ legis which were the fonns 
necessaiy to be observed, and if not observed the 
suitor had no loctis standi in court ; his action was 
abated, and he had to begin anew. The €u:tiones 
legis are well explained by Heineccius as "certi 
exercendi juris ritus, cert» yerborum conceptiones 
et formukd, quibus neglectis, susceptum quodvis 
civile negotium irritum habebatur*." The patri- 
cian Jurisprudentes having established these neces- 
sary formulse, all knowledge of them centered in 
themselves : they alone knew how and when each 
action should be brought, for they also kept secret 
the dies fasti, nefoMi and intercisi. 
Jut Flo- In the year 450 u.c. one Flavins, who was 

clerk to Appius Claudius Caecus, a patrician 
lawyer, copied and pubhshed his master's book 

^ Hanb. ii. 54. ' Hein. Ant. prooem. 6. 
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of ActwiieSy i.e. forms and precedents. Though a chap. 
most dishonest act, it was a great boon to the pub- ^- 
licy as it put an end to the monopoly of the patri- 
cians, and from that time plebeian lawyers began 
to exist. It is called the Jus Flavianum. 

The patrician Jurisprudentes immediately re-JW^Zui- 
modelled the Actiones, so as again to thwart the ^^^' 
plebeians: these amended forms were published 
by Sextus .^^us in the year 552 u.c. Iliis is the 
Jus ^lianum. 

It must be carefully noted that these were not 
additions to the law iteelf, but the necessary forms 
used by lawyers in the practice of it. 

The real additions made to the law during the 
"media jurisprudentiay that is, from the Twelve 
Tables to the reign of Augustus, were : 

1. The Kesponsa Prudentum, — the legal opi- it«gpon»a 
nions given by the Jurisprudentes in answer to^JJ^*^ 
cases stated by their clients, collected and arranged 
according to the subjects of which they treated. 

2. The Jus honorarium, which was the law/i^Aono- 
arising from the rules of the Pr8Btor*s court, after- ~"^***- 
wards called the Edictum perpetuv/m Jidiani^ 
which will be explained in the next chapter. 

3. The Senatus Consulta, — decrees of the Senatug 
Senate. ^'^'^' 

In the year 723 u.c. Augustus became emr^^acita 
peror, and having had absolute power conferred on J^T*" 
him by the Lex regiaj the Placita Principum, or 
Oonstitutiones Imperatorum, began to be exercised 
by him, and thenceforth were continued by all 
succeeding emperors. He also conferred the auc- AuctorUoi 
torUas respondendi upon certain of the most dis- 
tinguished jurists, decreeing that their responsa 
should be considered as law, and as such should 
be recognised by the courts. This however did 
not interfere with the Jus respondendi of the jurists 
in general. 

In the year 131 A.n. the Emperor Hadrian 
ordered Salvius Julianus, who was then Praetor, 
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BOOK to collect and arrange the whole Jus Honorarium, 

_ _^ which consisted of the edicts of the Praetors and 

Edidum Ediles, called afterwards the Edictam perpetuum 
;^J^'*"* Salvii Juliani. The term perpetuum means the 
/tttoww. continuous unbroken series of edicts which had 

been preserved from the earliest times ^ 
inttit^ Grains, a distinguished lawyer, flourished during 

2d. i6^! tbe reign of the Antonines. He compiled the 
Institutes of the Koman Law in four books. Hau* 
bold assigns the year 169 a.d. to this work^ 
Though it was known to have existed, it was con- 
sidered as lost, and was only brought to light in 
the year 1816 by Professor Niebuhr, who dis- 
covered it in the library of the chapter at Verona. 
The Institutes of Gains preceding those of Justi- 
nian by more than 350 years, ana being composed 
in the most palmy days of the Boman law, enable 
us to compare the two periods, and to understand 
much that was before obscure. 
Codica More than three hundred years had elapsed 

^^H^^ between the establishment of the Empire by 
genmni, Augustus and the reign of Constantino the Great : 
^"'^ ■ during that time the Constitutiones Imperatorum 
had swelled to a vast bulk ; and in his reign these 
were arranged and codified by Gregorianus. An- 
other code was also published about the same time 
by Hermogenianus. Nothins^ can be stated with 
certainty respecting these codes. Bach' considers 
they were compiled for the private use of the 
parties whose names they bear, and afterwards 
received the Imperial sanction. They are said 
to have contained the constitutions of all the 
heathen emperors from Augustus to Constantine 
the Great. 
CodanTKe- In the year a.d. 438 the Emperor Theodosius 
odotiantu. ^^ younger employed eight of the most distin* 
guished Jurisperiti to compile a code, revising those 
of Gregorianus and Hermogenianus. and adding 
the constitutions of the Christian emperors down 

' See post, ch. «. * Vol. n. 63. » Bach, 484. 
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to his own time. This work consisted of sixteen chap. 
books, eleven of which only now remain entire '. ^ 

The Novells of Theodosius were such constitu- Noveiu of 
tions as he issued after his Code was completed, hwu^ 
and were probably afterwards incorporated with 
the Code of Justinian. 

Justinian became emperor, succeeding his ma- Aeeeuum 
temal uncle Justinus I. in the year a.d. 527. He ^JJHI^^ 
resolved upon a revision of the whole Boman law, 
a confused mass, presenting a wide field of doubt 
and uncertaintv. Tribonianus, a distinguished 
lawyer, was selected by the Emperor to conduct 
this arduous and important work'. In the month 
of April, A.D. 528, having nine other jurists asso- Codexju9- 
ciated with him, he commenced the revision of the **"•**'*«'• 
codes of the imperial constitutions, viz. those of 
Gregorianus, Hermogenianus and Theodosius. The 
object was to reject every thing that had become 
obsolete or contradictory, and to consolidate with- 
out altering the law. They performed their work 
with extraordinary, and, apparently, unnecessary 
haste, for in April, 52 9> they produced a code in 
twelve books which was confirmed by Justinian. 
It was found afterwards to abound with inaccura- 
cies, and wa^ cancelled. 

In December, 530, seventeen lawyers, of whom 
Tribonianus was the chie^ commenced the com- 
pilation of the Digest or Pandects from thoD^esr. 
works of those jurists whose writings were consi- 
dered authoritative law. It is said that this work 
was condensed from 2000 different treatises. Ten 
years were allowed for the performance, but it 
was finished in December, a.d. 533 ^ It is com- 

Erised in fifty books, which are divided into titles, 
tws, and paragraphs. Each law has the name of 
the author prefixed from whose work it was ex- 
tracted. 

Previous to the publication of the Digest the itutUutet. 
Institutes or Elementa juris were compiled by 

* Warnk. Com. Vol. I. 32. ■ Gibbon, c. 44. * Gibbon, c. 44. 
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BOOK Tribonianas assisted by Theophilus and Dorotheus. 
^' This work is an abridgement of the whole Roman 



kw, and was intended for academical instruction. 
The compilers took the Institutes of Gains ^ as a 
model, Mowing his arrangement, aiid in many 
instances copying his very words. It was pub- 
lished together with the Digest, It is divided 
into four books, which are again subdivided into 
titles and paragraphs. 
Codex repe- The conmiissioners then again turned their at- 
UettonU. tention to the Code which, inaccurate from the 
haste in which it had at first been compiled, had 
become more so from the number of constitu- 
tions issued bv Justinian during the three years 
occupied in tne compilation of the Digest. It 
therefore underwent an entire revision^ and waa 
republished 15 November, a.d. 534, under the title 
of the Codex repetitcB prcdectionis. Between this 
period and his d!eath, which took place in the year 
565, Justinian issued 168 new constitutions — 
Noveiis, NoveUcB constttuttones or Novells. These changed 
or modified the law on many points as settled in 
the revised Code. 

Justinian died in the year 565. His laws were 
compiled for the Eastern Empire, where the Ian* 
guage of the people was Greek, consequently they 
would soon have become useless had they not been 
translated into the vernacular tongue. This ap- 
pears to have been done during Justinian's life- 
time, and with his authority. Theophilus pub- 
Ushed a Greek paraphrase of the Institutes as early 
as the year a.d. 534*. 

We may assume that the Eastern Empire con- 
tinued to be governed by Justinian's laws for 300 
years after his death. In the year a.d. 886 Basi- 
lius Macedo became emperor, and he soon after 
ordered the compilation of a work from the Insti- 
tutes, Digest, and Code of Justinian, introducing 
such additions and changes as had arisen from the 

^ See ante, p. lo. ' Haub. ii. 95. 
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Novells of subsequent emperors. This volume was chap. 
divided into six parts^ and sixty books, and was ^' 



called the Basilica^; and by this the Byzantine ^amiiea. 
empire continued to be governed till its destruc- 
tion, by the Turks in the year 1453. 

We may therefore sum up the Jus Civile 
Homanum from the foundation of the city to the 
fall of the Byzantine £mpire as foUows: 



I. From the foundation of 
the city to the ex- 
pulsion of the kings. 

3. From the expulsion of 
the kings to the 12 
Tables.— These toge- 
ther constitute the 
Jurisprudentia An- 
tiqua. 



First ) 
Period*, f '• 



Jus Papyrianum 



- ^ 








r.a 




f- 


2. 
3- 


Le^^es 12 Tab. 
Besponsa Prudentiun 


305 




Second 


4- 


Senatus Consulta 




Jurisprudentia 


Period. 


5- 


Jus Honorarium 


387 


Media. 




6. 


Jus Flavianum 


45^ 






. 7- 


Jus w^Uianum • 


552. 






' 




Constitutio- 
nes Impe- 








8. 


Lex Regia • 


ratomm 
Auctoritas 


• 727 


Augustus. 


Third 






Prudentnm 






Period. 


9- 


Edictum perpetuum Salvii 


iuD. 








Juliani 


131 


Hadrianus. 




10. 


Gail Institutiones 


169 


Marcus Antoninus. 




II. 


Codices Gregoriani et Her- 








k 


mogeniani . 


306 


Constantinu& 


Fourth 
Period. 


' 12. 


Codex Theodosianus . 


43B 


Theodosius II. 


13- 


Corpus Juris Civil is . 


534 


Justiuianus. 


14. 


Novelke .... 


565 






15- 


Basibca .... 


886 


Basilius Macedo. 




16. 


Fall of Byzantine Empire . 


M53 


Constantinus XIY. 


1 


^ Warnk. Com. i. 69. > Hi 
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mb. Vol. 
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BOOK 

I. 



THE CANON LAW. 

Cancn The Origin of the Canon law may be referred 

^^^' to the earliest period of Christianity. The early 
Christians were £tn isolated body, and as a Church 
was formed a system of social government based 
upon Christian principles was constituted, which 
was necessarily confined within the Church, for oufc 
of it there could be no executive, its rules and 
regulations not being recognised by the temporal 
power. It therefore became necessary that com- 
plaints arising from the infraction of ecclesiastical 
discipline ana doctrine should be decided and ar- 
ranged within the bosom of the Church itself. 
Thus a system of ecclesiastical polity was early- 
developed in the Church. These ecclesiastical laws 
and regulations were framed and administered by 
the presbyter or bishop by virtue of his oflSce and 
influence. Thus by degrees arose what is nofw 
called the Canon law. The separate unities of 
Church and State were established ; each began to 
subsist apart from the other with an independent 
system of government. The Emperor Justiniaji 
admits the separate existence of the two powers 
in the commencement of the sixth Novell, ad- 
dressed to Epiphanius, archbishop of Constanti- 
nople, where he recognises the Sacerdotium et 
Imperium: iUud quidem divinis ministransy hoc 
autem humanis prcBsidens. 

At first the jurisdiction of the ecclesiastical 
authorities was limited to matters of religion ; after- 
wards the spiritual tribunals gradually enlarged 
then- pretensions, and assumed the cognizance of 
all causes touching an ecclesiastical matter, or 
person. Thus the Canon law gradually encroached 
upon the province of the civu magistrate, and ul- 
timately assumed the most arrogant pretensions. 
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The arrangement and codification of the Civil chap. 

law by Justinian without doubt suggested the .._i: 

same course with respect to the Canon law, which 
was ultimately reduced to the Corpus Juris Co- 
nonici after Justinian's model. This consists of 
three parts: 

I. The Decretum. 2. The Decretals. 3. The 
Extravagants of John XXII. 

1. The Decretum is a collection of Ecclesias- ^>ecretum. 
tical constitutions made by the Pope, or by the 
Pope and Cardinals at no man's suit— me^'o motu. 
They were given Urbi et Orbi. These were col- 
lected by Gratian, a monk of Bologna, about the 

year 1140. They were afterwards revised, and 
received the formal recognition of Pope Gregory 
XIII. in the year 1580: these correspond with 
the Digest of Justinian. 

2. The Decretals are canonical epistles written DecretaU. 
by the Pope, or by the Pope and Cardinals, for 
determining some matter m controvert; they 
constitute the second part of the Corpus Juris 
Canoniciy and correspond with Justinian's Code. 

To these must be added the Extravagants of John ^xtrava- 
XXII. which hold the place of the Novells. The f^ '^ 
title Extravagants was originally given to the Den xxii. 
iyretcdsy as being the first collection that wandered 
beyond the Decretum, and was afterwards confined 
to the Decretals of John XXII. With the sanc- 
tion of Paul IV^ John Lancellott compiled the 
Institutes of the Canon law in four books. We 
thus have the Corpus Juris Canonici consisting of 

1 . Institutes in four books. j^^^ca- 

2. Decretum like the Digest. nonid. 

3. Decretals like the Code. 

4. Extravagants of John XXII. like the 

Novels, 
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BOOK 

I. 



THE CANON LAW OF ENGLAND. 



Canon 
law of 
England, 



LeffoHne 
conatUvr 
Hons, 



Provincial 

COMtitU- 

tiom. 



AtUhorihf 
of the Ca- 
non law. 



I. While the English Church as a part of the 
church universal, was governed before the Refor- 
mation by the Canon law of Home, there arose 
also within the kingdom the EngUsh Canon law 
which sprung from the polity of the English 
Church ; this consisted of the legatine and pro- 
vincial constitutions. 

The legatine constitutions were made in na- 
tional councils, held within the realm, the Pope's 
legate presiding, in the time of Otho, legate of 
Gregory IX., in the year 1226; and of Othobon 
who was legate under Clement IV., in the year 
1268. Their authority extended to both provinces 
of Canterbury and York. 

The provincial constitutions were made in con* 
vocations of the clergy of the province of Canter- 
bury, the Archbishop presiding ; they commence 
in tie reign of Hen!^ ill. m^ eiidel in that of 
Hen. V. Although made only for the province 
of Canterbury, they were adopted by the province 
of York in convocation in the year 1463*. 

It may be asked what is now the force and 
authority of the Canon law in England ? 

Heniy VIII. considering the Canon law at 
the Beformation as '' much prejudicial to the king^s 
prerogative royal, and repugnant to the laws and 
statutes of this realm," obtained an Act of Par- 
liament, which is 25 Hen. VIII. c. 19, empower- 
ing him to appoint a commission of thirty-two 
peraons to re^e the Canon law. Henry Lver 
exercised the power. 

In the following reign an Act passed (3 and 4 
Ed. VI. c. 11) conferring upon the king the same 

^ They who wish to pursue this subject more deeply may consult the 
article " Canon law,** in the Encyclopedia Metropolitana. 
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power, and Edward named tliirty-two Commis- chap. 
sioners, who compiled the r^ormatio legum ecclcr — ?: — 
siasticarum. This act of Edward, together with 
the Statute 25 Hen. VIII. c. 19, was repealed by 
I and 2 Phil, and Mary, c. 8, but was revived by 
I Eliz. c. I, and is now in force. It declares that 
" the Canons, Constitutions, Ordinances, and Syno- 
dals Provincial, are law, so far as they are not 
contrary and repugnant to the Common law, the 
Statute law, and the Royal Prerogative." This 
defines the authority of the Canon law. 



THE CANONS OF THE CHURCH OF ENGLAND. 

These were passed in the Convocation of the ocmmh of 
Clergy of the province of Canterbury in the year ^^^^ 
1603, in the reign of James I. They are 141 ini^' 
number, and concern the rights, order, and disci- 
pline of the Church; they were ratified by the 
king for himself and successors; and were after- 
wards received and passed in the province of 
York. It was decided by Lord Hardwick in the 
case of Middleton v. Croft (Strange's Reports, 
1056), that as far as they are agreeable to the 
ancient Canon law they bind the laity, where that Their aw 
law can be said to be binding; but inasmuch as'*^'^' 
they never received the sanction of Parliament 
they do not bind the laity propria vigore, even in 
matters ecclesiastical. 



THE FATE AND FORTUNES OP THE CIVIL LAW 
IN EUROPE, AND PARTICULARLY 

IN ENGLAND. 

Soon after Justinian's death the whole of Italy tiu omi 
became overrun by barbarian conquerors, and ^j^f^ 
the year a.d. 752 was separated by the Franks 
from the Eastern empire; after which period the 

2 
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BOOK laws of Justinian fell into obscurity, still however 

h maintaining an existence alongside the law of the 

conquerors. Kome was taken by the Goths in 
the year a.d. 546. After they were expelled by 
Justinian he published his laws at Kome; and 
established a school of law there in 554.^ "When 
the barbarian rule had become con^lete in Italy 
the Boman law still survived. The municipal 
towns established under the Bomans continued to 
be governed by the Boman law; and generally 
Bomans used tne Boman, and the barbarians the 
barbaric Code. When any one went to law it 
was usual to make the professio legis before the 
judge, which was a declaration as to the law by 
which the party chose his case to be tried-. 
Besides, the clergy always used the Boman law: 
hence we may conclude that it was never ex- 
Cautei of tinct in Europe. Its sudden revival in the middle 
revival. ^£ ^^^ j^th ccutury instead of being attributed 
solely to the accidental discovery of the Digest 
at Amalfi, and the Code at Bavenna, is rather to 
be accounted for by the sudden rise of commerce 
in Northern Italy at that period. An abstract 
love of the science of law could not account for 
the diligence and energy with which it began to 
be studied at the close of the twelfth century. 
TheOhU With regard to the Civil law in England, it 
^land. ^*® ^^^ introduced by Theobald, a Norman arch- 
bishop of Canterbury, who placed Boger Vacarius^ 
a Lombard, at Oxford, to teach it. xhe English 
lawyers of that period were much opposed to the 
Civil law, so they contended that it was hostile 
to the liberties of England, though it would be 
difficulty if not impossible, to shew this. The 
Norman nobility were hostile to it; and King 
Stephen, who was completely in the power of his 
barons, issued an order against the study of it, and 
altogether prohibited it. The two parties however 

1 Wamk, Com. i. 75. 

' Sayigny, 11. 197 — 260; Warnk. Com. I. 75 — 78. 
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still continued to exist — ^the common lawyers, who chap. 
were laymen, and the civilians, the clergy; the ^' 
one arranged against the other. This is apparent 
by reference to the Statute of Merton, 20 Hen. 
III. c. 9, which declares that ''he is a bastard .5^0^^ qf 
who is bom before the marriage of his parents." Mtrum. 

The clergy on that occasion endeavoured to 
introduce the Legitimatio per suhseguens matrimo- 
niuw} of the Civil law. This was the last direct 
attempt made to introduce the principles of the 
Civil law into England. 

At the same time, although the Civil law was 
never directly adopted in any of its parts as the 
law of England, its indirect influence has been 
very great. The divisions of the ''year-books" JectStdi^S. 
(the early law reports), all shew how much they 
were influenced by the Civil law. All the early 
chancellors were ecclesiastics, and they drew 
largely from the Corpus Juris. By these means 
ouf Cbnimon law has^ome foU o/the principles 
of the Civil law. 

The Civil law is used in (i) the Courts of 
Admiralty; (2) the Ecclesiastic^ Courts; and 
(3) the Courts of the two Universities of Oxford 
and Cambridge ; but in all these the Common law 
has reserved to itself a paramount authority. An 
appeal lies from all of them to the Sovereign in 
the last resort^ 

^ See ch. 7, post * Steplien*s BUuik. I. ^. 



CHAPTER II. 

Of Law in general, and of the divisions and parts 

of the Civil law. 

BOOK " Justice is a disposition of mind to render to 
! every one his right. Rights are perfect or imper- 
fect: from the idea of right is produced that of 
obligation.*' 
jutUUa. Justice is defined by Ulpian to be constans et 
perpetua voluntas jus suum cuiqae tribuendi\ and 
Pracepia the three prcBcepta juris are honeste vivere, aUerum 
•'^**^' non Icedere, suum caique trihuere\ Hence we 
arrive at rights and obligations, which are the 
lUghu and crcatures of the Civil law. In entering upon the 
««^^«*^- consideration of the ri^hte of persons it is necessaiy 
to have a correct understanding as to rights and 
obligations. Until human society began to be 
formed they could have no existence, nor could 
they be perfectly defined until the Jus Civile of 
How ere- socicty was established. Rights and obligations 
can only have a place in civil society, and they 
arise by the application of law to objects. For 
example, if I agree to sell my horse to my neigh- 
bour for £20, and he having paid into my hands 
the £20 so agreed on, if I then refuse to deliver 
to him the horse, the law will compel me. The law 
of buyer and seller applied to the above-mentioned 
transaction creates the right, and its reciprocal 
obligation. I am bound, and may be forced, to 
satisfy his just claim, his right, by performing my 
obligation. 
JUeiprocai, From the idea of right is produced that of 
obligation ; that is to say, they are reciprocal ; the 

1 D. I. I. 10. • Id. 
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one cannot be established without at the same ohap. 
time creating the other. They are also perfect and "• 



imperfect. A perfect right is that in which the Perfiet 
law will compel the performance of its reciprocal ^^ 
obligation ; but a right, however perfect in a moral 
sense, if it do not come within the province of the 
law is unable to enforce its reciprocal obligation, 
and is therefore an imperfect right. The law will 
compel me to pay my just debts : this is a perfect 
legal obligation. But there is no law to compel 
me to relieve the beggar, however great his dis- 
tress; a moral obligation rests upon me, but the 
law will not help him : there can be no doubt as 
to his right and my obligation in a moral sense, 
but inasmuch as they cannot be enforced they are 
reci pro cally imperfect. 

We here see the distinction between Jurispru- sodcs. 
dence and Ethics. Law compels the performance 
of our duties by public authority, while the science 
of Ethics only teaches us our duty and the reasons 
of it. 

Jurisprudentia est divinarum aique humanor JwrUpru^ 
rum rerum notitia, justi aiqae injusti 8cientia\ f^^^^. 
Jurisprudence is either universal or particular ;m2; 
the former relates to the science of law in general, ^f **'***^ 
and investigates those principles which are com- 
mon to all systems of law alike. Particular juris- 
prudence refers to the laws of particular states, 
which have been drawn from the rules and prin- 
ciples of universal jurisprudence, and adopted by 
those states. 

Law is a rule of action prescribed by some Law, 
superior, and which the infenor is compelled to^J^]^ 
obey. This is the definition of law in its most 
extensive signification. The solar system will fur- 
nish us with an example ; or, to test the accuracy 
of this definition more minutely, place two weights 
connected together by a cord over a pulley, one of 

1 D, I. I. 10. «. 



22 Of ike Rights of Persona. 

• - 

BOOK which is heavier than the other, it would be im- 
^' possible to balance them ; the heavier in its de- 
scent would continue to send up the smaller to the 
end of time. Make them equal, and they will 
remain at rest. There is no longer any superior, 
and the rule of action is gone. 

Law in its more confined sense denotes the 

Municipal rules of humau action and conduct. Municipal 

^^' law is a rule of civil conduct, prescribed by the 

supreme power in the state, commanding what is 

right and prohibitmg what is wrong. 

All law is natural or instituted. The law of 
Nature, the law of Nations, and the Civil law 
were distinguished fix^m isach other by the Boman 
lawyers. 
Jus. Jits is defined by Celsus as Ars honi et <Bmd\ 

juiNattt- It is divided into — i. Jus Naturale. 2. Jus Gen- 
*^' tiimi. 3. Jus Civile. '^ Jus Naturale est quod natura 
omnia animalia docuit*;" e.g. self-preservation, the 
jutOtn- procreation of the species, &c. Jus Gentium is 
****** defined by Justinian as " quod naturalis ratio inter 
omnes homines constituit*." Puffendorf defines it 
as ipsu/m jus naturale integrarum gentium negotits 
et cauds adplicatum^. By modern writers it is 
reduced to the simple term jus inter gentes, that 
law which governs the intercourse of civilized 
nations with each other. 
Jut Civile. Jus dvile est quod guisque popuJus sibi con- 
stituit, et cujusque civitatis proprium est\ It is 
the law by which each independent state is go- 
verned. 
jusSin^ Jus Singulare, called also Privilegium, was 

ff^^^' where any privilege was granted to a person or 
class of persons, contrary to the Ju>s commune. 
The will of a soldier, and the Senatusconsultum 
Velleianum, may be taken as examples ^ 
jusFeeiaU. Jus Fectole. The Feciales were a body of 

1 D. I. I. I. J. ' « Inst, I. a. 

■ Inst. I. 2. I. * Lib. n. c. 3. 

» D. I. I. 9. « Colq. I. 498. 
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priests said to have been established by Noma, chap. 
T^hose business it was to declare war, and to ratify ^^ 
peace with neighbouring nations. The rules and 
regulations established by them were called the Jus 
FecialeK 

Lex is defined by Fapinian as commune prcs- Zm, 
ceptumj virorum prtidentium consuUum: dmct<h 
rum qacB ^onte vel ignorantia contrahuntur coer- 
citio: communis reipubliccs ^onsiii Laws are 
classed under four heads by Modestinus, Legis 
virtus hcBC est: imperare^ vetare, permittere, pu* 
nire\ Lex diiSers from Jus as the species diners 
from the genus. 

Lex is what was enacted by the whole body 
of the Soman people, assembled at the Comitia 
Guriata or Centuriata, at the recommendation of 
one of the greater ma^trates. 

The oldest legislative assembly of the Romans OomUia 
was the Comitia Curiata, divided into three tribes, •^"^• 
the Bamnes, Titles, and Luceres, which were sub- 
divided into thirty curiae consisting of patrician 
families. Servius Tullius, the sixth king of Rome, 
introduced a material change u.o. 176. It became ^ 7 
necessary to recognise the plebs as part of the • 
populus, which was not the case in the Comitia 
Curiata. He established the census ^ and arranged 
the citizens when assembled for legislative pur- 
poses according to their order when on military 
service, that is, according to their property. This 
arrangement considered the whole state as forming 
a regular army, and it consisted of 155 centuries, i^S 
thence called the Comitia Centuriata, which con- cen/twriata, 
tinned to be the form of the legidative body until 
its functions were suspended and finally extin-. 
guished by the emperors*. 

The Comitia Centuriata met in the Campus 
Martins. The consul presided, and put the quea- 
tion to the people when the moment for voting 

1 Colq. L 087. » D. I. 3. I. • D. I. 3- 7» 

^ Haab. u. 32. ^ Colq. 25. 
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BOOK came ; hence Lex is said to be qua/m poptdus Ho- 

^' mantis constituit superiore magistratu rogante\ 
LcA. The institution of the tribunes and the Comitia 

-ij 9 .^\J^L^Tributa date from the year u.c. 260.* The plebs 

then acquired the right of holdingtheir own comitia. 
Lex Bora- and of passing laws by the Lex Uoratia obligatory 
«- only upon themselves. This assembly was sum- 

moned by the tribune who presided; it did not 
th( " 



PlAUei- 



1 



7 



Lex Hot- 
teima. 



Mode of 
piueing a 
Lex. 



Promul' 
gatio. 



ReciUUio, 



Suaaio, 



SortUio. 



meet in the Campus Martins, but generally in the 
flaminian Circus. The laws passed by the plebs 
were called Plebiscita, i.e. qtuB plebs plebeio mctgis' 
tratu interrogante^ vduti tribune constitv^hat. So 
long as a plebisdtum bound only the plebs it dif- 
fered from a lex, but in the year u.c. 469/ when 
the Lex Hortensia was passed, the patricikns were 
compelled to acknowledge the obligatory force of 
the plebisdta, and from this time they were in fact 
leges*. The Lex Aquilia, Falcidia^ Voconia, and 
many others, were plebiscites. 

In passing a Lex the proceedings obseryed were 
as follows : 

First, it was drawn up in writing. 

Secondly, permission to lay it before the popu- 
; lus was asked of the senate. If this were granted, 

Thirdly, it was published by being fixed up in 
some public place during trinwndinumy three market 
, days, that ^e yoters might be made acquainted 
i with its proyisions. 

Fourthly, due publication being made, a herald 
ascended the rostrum in the Campus Martius, and 
. made the recitatio, i.e. he read the law to the as- 
sembled yoters ; then followed, 

Fifthly, the suasio and dissuasio^ the debate. 
. This being oyer, a pause took place in the proceed- 
ings during the sortitioy which was the arranging 
the order of yoting of the centuries by ballot. 195 
tallies, the number of the centuries, marked from 
I to 195, were put into an urn and drawn out. 



^ Hein. £1, 46. 

' Haub. n. 38; Hein. Ant, i. 3. 18. 



* Haab. n. 53. 

* Bach. n. i. t;. 
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The number which came out first decided the cen- chap. 
tury which was to vote first, and so throughout. ^^' 
, The century to which the lot fell .to vote first was 
- called centuria prcBroqativa, the second secundo vo- 
)^caa, and so on TI^ prevented confusion. Here 
|ihe proceedings might be stopped by the veto of 
the tribunes, or the adverse interpretation of the 
Auspices. '^ Si nihil sinistri obnunciabatur/' the pre- 
hiding magistrate then put the question, rogabat 
ipopulum, in the usual form, Velitisyjuheatis, Quirites, RogcMo. 
<&c. The centuries then departed to the pontes^ or 
poll-booths, erected in the Campus Martius. " Hi 
nihil aliud erant," says Heinecdus, '^quam angustse 
qusedam substructiones, opere subitaneo, e tabu- 
latis solo editis adomatsB, per quas iis, qui suffiragia 
ferrent viritim esset transeundum^" The pons con- Poniu, 
Bisted of a narrow passage along which the voters 
could only pass in a Une, one behind another. At 
the entrance stood the distributor, who gave to 
each voter as he came up two tallies, on one of 
which was inscribed the letter A. i.e. pro antiqua TaUies. 
lege; upon the other the letters U.R. i.e. vti rogas; 
the voters passed on, and at the other end stood 
the custodes, poU-clerks, who received from the 
voter whichever tally he chose to deliver. This 
done, the voter stepped down into an enclosure, 
called the canceUuSy where all were confined till 
the votes of the whole century were given. The Suffngu}^ 
voting being over, the next step was the mffragio-^'ZX^ 
rum diremptio, the sorting the votes; if the tallies 
marked A. prevailed, the proposed law was said to 
be antiquatay rejected. If those marked U. B. had 
the majority, the law was passed, and was said to 
be scita or perlata. 

Lastly, the confi/nruUio took place, which was Confima- 
done jure jurando, with solemn oaths and sacrifices. ^' 
The law was then engraved on brass, and fixed up 
in the JBrarium in the temple of Ceres, which was 
under the care of the .^3Bkliles'« 

Hein. ArU, i. a. ii. * D, xlyiu. 13. 8. 
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BOOK The names of the laws were generally taken 
^' from the Gentile names of the two consuls of the 
year in which they were passed, as the Lex jElia- 
Sentia. Occasionally they were named from the 
Dictator or Frsetor who introduced them, as the 
Lex Emilia; and sometimes &om the subject of 
the law itself, as the Lex Cassia ograriaK 

The election of magistrates was done in the 
same manner at the pontes ; the tallies haying the 
names of the candidates inscribed upon them. 
When ths The Koman people appear not to have voted 
itSft^^ by ballot before the year u.c. 615.* Cicero, roeak- 
ing of the leges tabeUaricB, which establishea this 
mode of voting, calls them "vijadices tacitse liber- 
tatis," and ^^ principium justissimsB libertatis :" and 
in his oration pro Plandoy he says, " Populo grata 
est tabella, quae frontes aperit hominum, mentes 
tegit: datque eam libertatem, ut quod velint 
faciant : promittant autem quod rogentur." The 
Koman juries also gave their verdict by tallies, 
using three. On one was inscribed A. Ahsolvo; 
on me second C. condemno; on the third N. L. 
non liquet^. 
The Piebe. The Plcbs are defined as c(Bteri dves sine sencL- 
taribus. They were arranged in thirty tribes, four 
in the city and twenty-six in the country. The 
plebiscita were passed by them when assembled, 
and voting tribiOim, the Tribune presiding. There 
was no asking leave of the Senate, and no consult- 
ing the auspices. The proceedings in other respects 
were the same as in passing a lex. 
Senatus- A Scnatusconsultum was a decree of the 

consuitum. Q^j^g^jj^ conccming such things as were committed 

to their jurisdiction which had not properly the 
force of law, unless confirmed by the people. It is 
necessaiy here to explain the constitution and au- 
thority of the Senate during the Republic, and 
under the emperors. It appears that during the 

^ Hein. Ant. i. a. 14. * Id. i. a. 10, and App. I. i. 31. 

s Hence the third vordiot of the Scotch Jjkw, "not proyen." 
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Comitia Cariata the number of the Senate was chap. 
300, and it consisted only of the patrician order. ^^• 



When Servius Tullius organised the Comitia Cen- cbfutfto. 
tariata^ and established the census^ the Senate was ^^^^ 
then opened to the plebeians, for a certain amount 
of property was necessary to acquire and to pre- 
serve the equestrian rank ; so that whilst a plebeian 
might obtain, a patrician might lose the rank'. 
The office of Censor was established in the year 
of the city 311, when it appears that all the 
Curule magistrates, and also the Quaestors, had, 
by virtue of their office, a seat in the Senate ; and 
after the institution of the Censorship, the Censors 
had the right to elect new members into the Senate 
from among the ex-magistrates, and to exclude 
such as they deemed unworthy'. The Senate, 
therefore, gradually became an assembly repre* 
senting the people, for the Censors were confined 
in their nomination to such persons as had received 
the confidence of the people by their previous elec- 
tion to a magistracy in the Comitia. During the 
BepubUc, the Senate was a council of state with no 
legislative power. They had the superintendence of 
the treasury and the coinage ; the management of 
embassies ; the administration of the provinces sub- 
ject to Kome; and the appointment of days of 
pubUc prayer and thanksgiving'. When Augustus 
became emperor the Comitia were discontinued, and 
upon the accession of his successor Tiberius, a.d. 14, 
the right of electing magistrates, which the people 
had so long and jealously kept in their own power, 
was transferred to the Senate*. From this period 
the Senatusconsulta became leges, and are found 
in the Corpus Juris with their distinctive titles, 
such as the Senatusconsultum Trebellianum, Pe- 
gasianum, Macedonianum, &c. But as the Senate 
under the Kepublic had nothing more than a veto 
upon an absurd or obnoxious law, so now it was 

^ Grayina, 3. * Cioero de Leg, in. I3. 

> Hem. AnL I. ^.45. ^ Haub. u. 50. 
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BOOK nothing more than the echo of the emperor's will. 
^' He made his rdatio, whereupon the Senate voted 



Mode of pro forma. ^^ Eo prolapsa erat patrum adulatio^ 
a!t^^, u^ orationes Principum non nisi aoclamationibas 
exciperent*." When the Senate met for business 
the consul presided. He made the rdatio, which 
was a statement of the subject, ending with the 
usual form Referrimus. ad vos P. C. ; then followed 
the debate, after which the votes were taken, some- 
times separately, sometimes per discessionemy and 
the house divided. Pedihus ire in sententiam was 
to give a silent vote. If the proposed measure were 
carried, it was reduced to writing. Finally, the 
Confirmalio was essential to give it authority. 
This was by the tribune affixing his official signa- 
ture T., without which it did not become a SenaivS' 
Senaiw coTisultum. but was merclv Senatus auctoritas. the 

opmion oi the Senate. 
Bcketa ma- Edicta magistratuum are edicts of the Frsetors 
f^' and jiEdiles, which together made up the system 
caUed Jus Honorarium. 

In the year u.o. 387' one of the consuls was 
for the first time elected from the plebeians. Up 
to this period it would appear that the consuls had 
discharged the office of administering justice. It 
is said the patricians made this concession to the 
plebeians only on condition that a new magistrate 
should be created to discharge the duties of the 
™l^ consuls in their absence ^ This was the Praetor 
^' Urbanus, first elected in the year above mentioned, 
and to whom was especially assigned the province 
of administering justice. It may be doubted whether 
this alone was tne real cause that called the Prsetor 
into existence. It seems to be better explained 
from the fact, that the administration of justice 
was no longer the simple process which marked 
an infant state, but that it was becoming so com- 
plex and onerous that it required some one whose 

^ Hein. AnL i. 9. 54. 
* Haub. II. 34. ' Bach. 49. 
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habits were fitted for, and whose time should be ct^. 

dedicated to, the discharge of it. The office of ! — 

Praetor was annual. He was elected in the Co- 
mitia. After his election, and previous to enter- 
ing upon the duties of his office, he published his 
Album, his rules of court, whereby he set forth PnEUn^i 
those cases of which he would take cognizance, ^***~- 
together with a declaration in some instances of 
the amount of redress he would give the suitor 
who proved his case, such as in simplum daho, in 
duplum dabOf Ac. The power of the Pr»tor in ffu power 
the administration of justice was expressed inj^^^""**^ 
these three words : Do, Dico, Addico. Dabat, he 
granted petitions to sue and to plead. Dicebat 
viam in vindiciis, he determined!^ what form of 
action the plaintiff should adopt. Addicebat, he 
gave judgment. For a long period each Praetor, 
at the commencement of his office, was at liberty 
to expunge from the Album any rules he might 
deem inexpedient, and to add such as he considered . 
advisable. Those which he adopted from his pre^ 
decessor were called tralatitia, his own nova edicta. 
It is evident that many of the leading rules of the 
Album would soon become so firmly established, 
that no Praetor could venture to tamper with them 
without deranging the recognised procedure of the 
court ; still the ever-advancing wealth and interests 
of the RepubUc would cause the multiplication of 
new rules, and the occasional modification of old 
ones : and thus the Album gradually swelled to a 
large volume. 

In the year u.c. 687 the Lex Cornelia restrained Lex Cor- 
the Praetor fi:om making any alteration in his rules ''*^- 
of court during his year of office \ Previous to 
this time the Praetor occasionally issued his JEdic- Edieium 
turn repentinum, professedly to meet some unex-*'^^*'^ 
pected case which came before him, which savoured 
very much of an ex post facto law, and which opened 
the door to great corruption. In the reign of 

1 Hein. AfU. i. i. 39. 
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B(K)K Hadrian, a.d. 131, the Edicta of the Praetors were, 

! — by his command, collected and published by Sal- 

Yios Julianus in one volume. This contained the 

continuous' series of Edicta then extant^ and was, 

jUu^um therefore, called the Edictum perpetuum, or Jus 

i,€rprftt«m. Honorarium, being chiefly derived from the Al- 

« bum of the Prsetor Honoratus, and from this tinie 

became part of the written law. Many of the 

most difltinguished lawers, and among ttem 

Pomponius, Gains, Paulus and Ulpian, wrote 

jutHoruh comments on the Edictum perpetuum. The Jus 

Honorarium thus became the viva vox Juris civi- 

lis^l and it is described by Pomponius as ^' quod 

F»8tores introduxerunt Jjuyan^, vel supplendi, 

vel corrigendi juris civilis gratia, propter utihtatem 

pubUcam*." 

In the year u.o. 488^ a second Pr»tor, called 
the PrsBtor peregrinus, was created, whose duty it 
was to hear and determine all matters where a pere- 
grinus was one of the suitors. At the latter end 
of the Bepublic, and in the reign of Augustus, 
there were sixteen Praators to whom various de- 
partments were assigned, such as the Praetor 
tutelaris, the Praetor fiscalis, &c. 

Eesponsa Prudentum are opinions of those to 
whom it was permitted to answer authoritatively 
on matters of law. These, collected together, were 
called emphatically Jus Civile*. 
• The Jurisconsulti had their origin in the early 
period of the Boman Commonwealth, when the Jus 
JPatronatus was established. The plebs were the 
cUentes of the patricians. Any plebeiaai might 
choose whom he pleased as his patron, who was 
obliged to advise, and to defend him in courts 
of justice; whilst, on the other hand, the client 
was expected to perform a variety of services for 
his patron. These on both sides were gratuitous*. 
This state of things was only adapted to the in- 
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&SLcy of the Bepublic^ for as the Jtcs CivUe became chap. 
gradually developed, it is obvious that the ordinary "• 

^onJwould, Wmany instances, be unfit to <S 

with his client's case : the more astute of the par * 
troiii were, therefore, sought out by the clients, 
and thus, from the simple Patronus, arose nadu- 
ally the Jurisperitus. This accounts for tul the 
early lawyers Seing patricians. The house of the 1 
Koman lawyer was the common resort of every 
one who was involved in any legal difficulty'. The 
jurisperitus was consulted as he walked about the 
Forum ; and he had what we should call an office, 
or chambers, where he sat*. The client on entering 
said, Licet consuLere? If he were disengaged he 
answered, Constde. The client then stated Us case 
as concisely as possible, adding, QttcBTO an existur 
mes ? The lawyer replied, Secundum ea qucB prnspo^ 
nuntur, existumo, puto, sefUio, &c, and gave his 
opinion veiy briefly, with no reason for his answer. 

These responsa being collected, and arranged 
under the different heads of which they treated, 
when recognised by the usus Fori^ became one of 
the most important parts of the Boman law, and 
were entitled the Responsa Prudentum, comprisin| 
at the dose of the Republic, one of the chief hea< 
of the unwritten law. 

When Augustus became emperor he gave au- AwtontM 
thority to certain lawyers in particular (six in 
number^) respondere ae jure, and decreed that 
their responsa should be regarded as law, hence 
called Auctoritas Prudentum*. This decree does 
not appear to have interfered with the responsa 
of the jurisprudentes in general, who at that period 
must have been very numerous. 

Placita Principum are constitutions of the Bo- Piadta 
man emperors, l^ese were, i. General. 2. Special. 
The general were Epistolse, Decreta, Edicta. The 
special were^called Privilegia. 

* Cioero de Orat, i. 44. ■ Id. de Leg, i. 3. 

' Haub. IT. 47. * Gai. i. 7. 
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BOOK These commence in the reign of Augustas, 
^' who by the lex regia, or the lex imperii^ became 
solutus legibus, and so invested with arbitrary 
power. These constitutions cannot be better ex- 
plained than in the words of Ulpian. "Quod 
I^rincipi placuit legis habet vigorem : utpote cum 
lege regia^ qusB de imperio ejus lata est, populus ei 
et in eum omne suum imperium et potestatem con- 
ferat. Quodcunque igitur Imperator per Episto- 
1am et subscriptionem statuit, vel cognoscens de- 
crevity vel de piano interlocutus est^ vel edicto 
prsecepit, legem esse constat. Ha3C sunt quas 
vulgo constitutiones appellamus\'' 

EpMUBd EpistolcB, or rescnpta^ were answers of the 

•***^^*^ emperor to questions proposed to him for solu- 
tion. If directed to public officers they were 
termed epistolse^ if to private individuals, annot&- 

Sanctio tions or subnotations. If to corporate bodies, sano- 

^J^***" tio pragmatica. 

J>ecraum. A decretum was the decision of the emperor 
upon some legal point which had been referred to 
him. It was not a general law, unless declared to 
be so in the body of the decree^ until the time of 
Justinian*. 

Edicta. JEdicta were general in their application, as for 

' ' ' instance the edict of Augustus declaring that the 

. evidence of slaves should be taken in cases of 

Mandaia. capital crimes*. Mandata were orders and instruo 
tions sent to governors of provinces, e.g. forbidding 
a public officer to marry a native of the province 
in which he was stationed*. 

The un- The unwrittcu law is custom. 

2J[J|^ Custom is thus defined, Jus mortbus constitU" 

tum\ The difference between the written and the 
unwritten law is the authority which enacts them ; 
and it must be observed that they are not different 
kinds of law; they are the same laws only differ- 

^ D. I. 4. r. * C. I. 14. 13; Colq. i. 318. 

• D. XLvm. 18. 8. * D, xxxiY. 9. 1. i. 

• D. I. 3. 31. I. 
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ently expressed. The will of the legislative power chap. 
in each country determines the written law. The ^^' 
tacita civium convention joined with long and con- 
stant exerciBe, is the foundation of the^unwritten 
law*. The written law of the Romans was com- 
prised in the leges^ plebiscita, senatusconsulta^ and 
the placita principum; these, as soon as written 
and published, were in full force as laws ; but the 
edicta magistratuum and the responsa prudentum 
constituted the lex non scripta, because these had 
no force of law until adopted and established by 
longand constant usage. 

The written law can abrogate custom by an 
express enactment to the contrary, but in case of 
«4iguity the unwitteu may pZaU against the 
written law^. 

Custom constitutes a portion of the Jits civile of 
every civilized community. The term "unwritten'^ 
remains to be explained. And taking the law of 
[England as an example, the common law may be 
found eyeiwhere d£ciW in books of re^rts 
and judicial decisions, and is so handed down to 
us, but it is still the unwritten law, because its 
original institution and authority is not set down 
in writing as in the case of an Act of Parliament, 
its binding power and force of law being derived 
from long and immemorial usage. . 

^ D.I. 3. jj. » D. I. 3. 38. 
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CHAPTER III. 

Of Persons in general^ and of Freemen and 

Slaves. 

BOOK Persons are considered either in their natural 
^' or civil capacities. In their natural capacity they 
are considered with regard to, i. Life. 2. Sex. 
3. Age. 

As to life they are nascituri or nati. 

NatcUwri. j^n uubom infant, nasciturus, may be the object 
of rights and privileges, and thus was entitled, if 
posthumous, by the Koman law, to its share of the 
intestate father's estate; and if the father died 
testate before its birth without having left it its 
legitimate portion, the rights of the nasciturus 
rendered the will void^ 

Nati. Nati. A child must be duly bom, separated 

from the mother, alive. It must be JioniOy that is, 
endowed with a rational mind in a human body, 
otherwise it will be considered as a monster, and 
incapable of rights and privileges'. 

Sex, Sex. Males and Females. The position of the 

two sexes was very unequal among the Komans. 
A woman had no parental power over her children, 
nor could she be guardian to her children or grand- 
children, nor could she make a will during the Re- 
public. After the establishment of the Empire 
their position became better'. 

Affe, Age. The Romans thus divided the period 

from birth to majority. 

Infancy. Males and females from birth to 
seven years of age. 

^ J), I. 5. 26; and Bee pod. book n. ch. 6. * J), i. 5. 14. 

' D. I. 5. 9. 
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Puberty. Minus plena. Males fourteen^ fe- chap. 
males twelve. ^^ 

Puberty. Plena. Males eighteen, females 
fourteen. 

Majority. Plena sBtas. At twenty-five years. 

The above ages must be complete. 

In their civil capacity their state is deno- 
minated from respect to i. Liberty. 2. City. 
3. Family. 

The first division of persons in a civil considerar 
tion is into freemen and slaves. 

Slavery in the Civil law had three origins, ongvut^ 
I. Captivity in war. 2. Birth. 3. The sale of a '^**^' 
man's self to another. None of these are justifiable , 
causes of slavery. 

Slavery is thus defined. " Servitus est consti- Ssm^. 
tutio juris gentium qua quis dominio alieno contra 
naturam subjicitur'." 

The Koman slave was a mere human being 
without the smallest civil right, and he was, there- 
fore, regarded as a chattel; reSy a thing, which 
might be sold, or be bequeathed as a legacy to 
whomsoever his owner pleased. Being endowed 
with a rational mind in a human body he was 
homo; but he was not persona. !.MA.to^ \^ •>* c 'jc<^ <x 

" Persona est Lomo cum statu quodam conside- ^«^»«<»- ^ • 
ratus. Status est qualitas cujus ratione homines :- 
diverse jure utuntur. ^. o » ^ 

Quicunque igitur nullo statu gaudet, jure Ro- j v • ' 
mano, non persona sed res est*." ' • '_o j. • 

1. As to captivity in war. It is declared by < . ; \ 
the Boman law, that ^^ qud8 ex hostibus capiuntur, - I > 
jure gentium statim capientium fiunt'.*' They who 

were captured pugnantes in acie were reduced to 
slavery, and sold sub corona as a part of the 
plunder. 

2. Slavery by birth. The children of slaves 
could be in no better position than their parents. 
These were the vemse, bom in the house of the 

* />. L 5. 4. I. ■ Hein. El. 75. 76. * D. 3^LI. r. 5. 7. 
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BOOK master of those slaves who were living in contu- 
^' bumio. 

3. Slavery by the sale of a man's self to 
another. Persons who allowed themselves to be 
sold by another for the sake of sharing the money 
of which the buyer was thus defrauded, were de- 
clared to be slaves ; nor, if afterwards manumitted, 
, could they ever recover their ingenuitas^ 
Slavery by Nouo of thoso wero justifiable causes of slavery. 
*Naa^ ^^ With regard to the first, it was said the conqueror 
uf^ui^ had a right to the life of his captive, and having 
***^' spared his life he had a right to sell him into 
slavery ; but if he could subdue his enemy with- 
out taking his Ufe in self-defence, he had no right 
to kill him. The selUng of a prisoner of war into 
perpetual slavery is contrary to the law of nations, 
because by the Jus postliminii, on the re-establish- 
ment of peace, all things resume their former state, 
and the prisoner of war is entitled to return to his 
country. At the same time, it must be admitted, 
that though slavery is contrary to the law of nature, 
it is not, therefore, contrary to the positive law of 
any state where it is imposed as a punishment for 
crimes ; it must also be remembered that lawful 
war is not a crime, and that an alien enemy taken 
in arms against the state of his captor, is no vio- 
lator of the Civil law. 

Secondly, in the case of slavery by birth, if the 
parents be unjustly slaves, the children must be so 
likewise. 

Thirdly, self-sale is absurd, because since a slave 
could possess no property, for whatever he obtained 
belonged to his master, and he would beconoie a 
slave as soon as the price was agreed upon, the 
master paid nothing, and the slave received no- 
thing. But it is evident from the passage in the 
Digest, *' ad pretium participandum venire passus 
est V' that the buyer was deceived by a third party 
who ofiered the supposed slave, and received the 

* D. I. 5. 21. » 7>. I. 5. 5. I. 
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price ; and as the sale of a fireeman was void, the chap. 
party sold took the earliest opportunity to proclaim ^^' 
his liberty, and received his share of the. money thus 
fraudulently obtained^ To suppress this it became 
necessary to consign such an one to perpetual 
slavery; but the buyer must be ignorant of his 
being free *. 

The following were also reduced to slavery as a slavery hy 
punishment by the Civil law. Si,^^^^ ^ 

I. They who refiised to register their names ^*//;tt*i'. 
on the census, or to serve in the army. 2. They / 

who were condenmed to work in the mines, or to -f 
fight with beasts in the circus. 3. Freed men and 
women whose manumissions were cancelled for in- 
gratitude to their patrons. 4. Free women coha- -f- 
biting with slaves. 5. Outlaws*. These are all 
cases of penal servitude lawfully imposed by the 
Civil law. 

Aristotle's opinion of natural slavery is ground- ArisuMs 

leas ^'^ ^/ 

..... . Slavery. 

Aristotle, in his Politics^, contends that there is 
a providential distribution of the abilities of man- 
kind^ and that in every community may be found 
those whom the Creator has intended for slaves by 
denying them all fitness for any higher position* 
Were this so the offices of the Boman slave would 
in every case have been menial ; on the contrary, 
we find them holding situations which required 
talent to discharge the duties attached to them: 
they were literati, medici, amanuenses, &c., and yet 
politically there was no difference between them. 

Slaves were: i. Ordinary. 2. Peculiar; other- 
wise vicarial. 

The servus ordinarius was the slave who was servue or- 
either purchased by his owner, or who came into his <^*»«^«*- 
possession by bequest or inheritance. The ordinary 
slave had some particular duty assigned him ; he 
was a cook, or a baker, or a fuller, or a tailor, &c. 
The servus vicarius was the slave of a slave; he viearUu, 

1 D. XL. 10. 11, 2. • Hein. Ant. i. 3. 5. ' PoUt. r. c. 1. 
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BOOK was purchased with the peculium of the servus 
^* ordinarius : Peculiv/m est ptisiUa pecunia, quam 



PecuUum. flius fo/nhUids vd servus a raiionihus patemts vel 
dominicis seperatam hahet^: a veiy small sum 
of money wnich a son or a slave is allowed to 
retain from his &ther*s or master's accounts. For 
though a slave could possess nothing legally, aU 
that his labour produced being his master^ yet 
as many of the slaves held situations of trusl^ it 
became advisable to allow them a certain amount 
of property as an encouragement to fidelity. The 
servus vicarius therefore represented the peculium 
of the servus ordinarius, and like it he would be 
liable to be seized for the debts of the master in 
case of hifl insolvency. 
Power of The power of the master over his slave consisted 
t/us Mailer, ^ three things, i . He could put ^ him to death. 
2. He could transfer him by sale or gift to whom 
he pleased. 3. Whatever the slave acquired be- 
longed to the master. 

In the early period of the Kepublic the master 
might put his slave to death, induced by mere pas- 
sion or revenge; and so late as the time of Juvenal 
it appears by the following passage that the bar- 
barity of masters was carried to a great extent : 

" O demens, ita servus homo est"]" 

After the Republic the unbounded license of slave- 
owners was repressed by imperial constitutions, 
and they were not allowed in "servos sues sae- 
vire supra modum, et sine causa legibus cognita^.'* 
Hadrian banished a woman of the name of CJm- 
bricia for five years, who, upon the slightest ex- 
cuse, had treated her slaves with great atrocity*. 
The slave being classed among the mancipia, the 
chattels of the Koman law, was therefore an article 
of commerce, and the subject of gift or bequest. 
He was sold in the public market, and the seller 

1 Hein. El. 473. • Sat. vi. 222. 
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was expected to give a warranty if he declared him chap. 
sound*. ™' 



Since the slave could possess nothing but his 

EecuUum, whatever was acquired by his work and 
tbour belonged to his master. 

"The decHne of domestic slavery in Europe -»«;*«« o/ 
was greatly owing to the Christian religion." slavery ai- 

THie establishment of Christianity hsA doubtless ^^^j^^ ^ 
a powerful effect m lessening the rigours of slavery g"^*^" 
aa it had previously existed. It is from Christianity 
that we learn the duty of doing as we would be 
done by^ as well as the great truth that all are 
equal in the sight of God. Whatever has been 
done in the world to lessen the evils of slavery has 
arisen from the spread of these principles, and not 
tiU these are triumphant wiU slaveiy be extinct in 
the world. Some of the Roman emperors, from a 
high moral feeling, did much to lessen the mise- 
ries of slavery, but no system of momlity could 
effect its suppression. 

Freemen were, i. Ingenui. 2. libertini. The 
condition of the mother determined the state of 
her child as to freedom or slavery. The law of 
England differs in this respect from the Civil law. 

Ingenuus est qui statim ut natus est liber est, ingenuut. 
The ingenuus was he who was bom of a mother 
who, at the time of conception, or of birth, or at '• ;' "' 
any time between conception and birth, was free*. ' 
The maxim of the Roman law is Parties sequitur 
ventrem, the child follows the condition of the 
mother ; but this applies only to cases eoctra matrix 
monium ; for if the child be conceived in moAHmonio 
its condition dates from its conception*. By the 
law of England *' partus sequitur patrem." He is 
pater whom nuptise demonstrant. If there be no 
nuptisB there can be no pater; hence the term 
filius nulCus. 

If an ingenuus fell into slavery and afterwards 
regained his hberty he did not become libertus, 

^ 2>.xxi. 2. 31. ^ /. I. 4. ' Gai. T. 89 and 93. 
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BOOK but was again ingenuus^ that is, he recovered his 
^' former status. Alittd est in servitute esse, cUiud 
servum esse — iUudfacti — hoc juris est^. 
Liberiinui. A Hbertinus was one who from a slave became 
free by manumission. The rights of the former 
master to the services of such a person were called 
Jura patronatus. 

The terms Hbertmus and Ubertus are found used 
by writers indiscriminately. The former refers more 
properly to the class, the latter to the individual. 

The libertus was he who was manumitted e 
justa servitiUe. When the master conferred free- 
dom on his slave the relation of dominus and 
servus ceased, and that of patronus and libertus 
began, and with it certain reciprocal obligations. 

The libertus was bound to maintain his patron, 
and even the patron's children if they became 
destitute'; to behave himself with due gratitude 
towards his patron, and if he became ingratus was 
Jut Pcuro- liable to forfeit his freedom. The Jus patronatus 
"^"'' was assignable by the patronus to any one of his 
family"; and when a slave was manumitted by 
will, at the same time that the legacy of freedom 
was given to the slave, the Jus patronatus might 
be bequeathed to such one of the testator's issue 
as he chose ^. 

The patron was bound to maintain his freedmau 
if reduced to indigence ; if he neglected this duty he 
forfeited the rights of patronage*. It appears from 
the law of the Digest referred to, that he was at 
liberty to decline this duty abiding the conse- 
quences. He was bound also to act as guardian 
to the infant children of the libertus*. By the 
Modes of ancient laws of Rome liberty could be conferred 
/Sr*^ three ways: i. Per Censum. 2. Per Vindictam. 
3. Per Testamentum. 

Every Roman citizen of the age of 25, and sui 
juris, had his name inscribed, and property de- 

1 Vin. Com. 35. ■ 2>. xxv. 3. 5. 19 and «o. • /. ill. 9. 1 

* Z>. xxxvni. 4. 13. * J). XXV. 3. 6. • /. i. 17. 



Of Freemen and Slaves. 41 

scribed upon the Censor^s list^ the census lustralis: chap. 
if therefore a slave had his name enrolled upon ^^^' 
this list he thereby became free, provided it was Per Cm- 
done with the consent of his master. It seems '""*' 
doubtM whether such slave became a full citizen 
immediately upon his name being entered upon 
the census, or whether he had to wait the closing 
of the ItLstrum, the five years from the last revision 
of the Censor. At all events his liberty was not 
secure till then. 

Manumission by the Vindicta or rod was thus Per vin- 
performed. The master appeared with his slave '^^'^' 
in the presence of the Praetor, or some superior 
magistrate, and placing his hand upon him said, 
Hunc hominem liherv/m esse voh. The Praetor re- 
plied, Dico eum Uberum esse more Qutritium, strik- 
ing him with the rod. The master then took him 
by the right hand, and turned him round, in gyrum 
actus\ and giving him a slap on the face, injlicta 
alapa, he became a freeman, his name was regis- 
tered among the liberti', and he assumed the pi* 
leus, or cap of liberty. 

The manumission per Testamentum was where Per Teua- 
the master gave the slave his liberty as a legacy ''**»*^- 
in his will, e.g. Davus servus mens liber esto; in 
which case the slave became free on the death of 
the master ; or where he imposed a fidei commit- 
sum upon^s heir in favour of the slave, e^. Quceso 
heredem meum ub Davum^manumittat. Here the 
heir would be bound to manumit the slave by the 
vindicta. 

Other less solemn modes of manumission were 
aflerwards introduced by the Koman emperors. 
These were, i. Per epistolam, when the master p«»- ^>m- 
addressed a letter to the slave, or a third party on ^^*^^^' 
his behalf, in which he declared him to be free. 
2. Inter amicos, declaring the slave free before five inttr 
-witnesses. 3. Per convivium, desiring the slave to ^p^'on- 
take his place at table among the company atv»^t»>»- 

* D. L. 15. 4. ■ Pers. Sal. v. 75. * Hein. in<. l 5. 5. 



9118. 



42 Of the Rights of Persons. 

BOOK supper. In the three foregoing cases the slave 

^' only became a Latinus^ but if he were afterwards 

manumitted by the vindicta^ he became a full dvis. 

inEcda- 4. In Ecdesiis, the particular ceremony of which 
does not appear, but seems to have been a dedara- 
tion made by the master in presence of the con- 
gregation. See C I. 13. There were also various 
indirect modes of conferring Ubertjr resulting from 

By adop- the act of the master^ as where the master adopted 

^^' the slave as his son*, or appointed him heir in his 
will^ or guardian to his mfant children'; or if a 
female slave^ with consent of her master, married a 
freeman*. 

The several ways of manumission did not all 
confer the same degree of freedom ; but the Liber- 
tini were of three sorts: i. Gives Komani. 2. La- 
tini sive Juniani. 3. Dedititii. This distinction 
was abolished by Justinian. 

To confer on the slave full citizenship by manu- 
mission several things were requisite, i. He must 
be in the quiritarian possession of his master, that 
is, the master's legal right to him must be entire 
and indisputable. 2. The master must be twenty 
years old, or the manumission was void*; and the 
slave must be thirty years of age. If the slave 

Latiniju- Were undcr that age he only became a Latinus 
Junianus'. In the reign of Tiberius, a.d. 19, the 
Lex Junia Norbana passed, which declared that 
they who were manumitted otherwise than as 
required by law should not acquire any greater 
political privileges than the Latini''. But a Lati- 
nus might be raised to the privileges of a ftdl 
citizen if his master afterwards manumitted him 
apvd consilium^ justa causa probata et adprobata^ 
The consilium at Rome consisted of five senators 
and five equites, and in the provinces of twenty 
recuperatores — magistrates*. 

1 /. I. II. 13. ■ O. vn. a;. 5. " /. i. 14. i. * C vil 6. 9. 
« 2). XL. 9. 7. I. « Gai. I. 18. ' See jport. ch. IV. and BaclL 194. 
« Gai. I. 18. » Id. I. 19. 
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The Lex JEirn Sentia, passed a.b. 4, provided chap. 
among other things that a Latinus might be ad- ^^' 



vanced to the privileges of a Civis Komanus, if he Zez jBiia 
had married a Bomana or Latina, and had a son ^^*^' 
begotten of this marriage a year old; on proof of 
these fa^ts before the Pr^toJ or Pr^s provinci» 
his claim was allowed ^ 

The Dedititii were the lowest class of the Liber- DedUkH. 
tini ; they were neither slaves nor cives, and there- 
fore possessed no political privileffe whatever. The 
term is derived Lm tho^ who being in anns 
against the Eoman people unconditionally sur- 
rendered themselves^ sese dederunt, and became 
subjects of the state*. But they were not allowed 
to come within a hundred miles of Rome^ When 
a slave therefore was so manumitted as merely to 
confer on him his Uberty and nothing more, he 
was called a Dedititius. These distinctions were 
entirely abolished by Justinian, as will be seen in 
connexion with the leges ^lia Sentia and Fulla 
Caninia. 

The Lex ^ia Sentia restrained a master from 
manumitting his slaves in certain cases; and the 
Lex IM^ aaninia Umited testamentaiy manumis- 
sions. 

The object of the Lex ^Mia Sentia was to re- ^ ^*^ 
strain masters from conferring the full rights of ^^• 
citizenship upon the vilest characters among their 
slaves, which they often did to be rid of them; 
also to prevent manumissions whereby creditors 
were defrauded; and likewise to restrain minors 
from a reckless manumission of their slaves as a 
reward for the slave lending himself to their dis- 
solute practices. A passage from Dionysius Hali- 
camassus will be found in Heineccius* describing 
the evils which led to this law. It therefore pro- 
vided that no slave who had been put in chains, 
or tortured, or branded, or condemned to fight 

^ Gai. 1. 19. • Livy, i. 39. 

' Gai. I. «6, 37. * Hein. Ant, i. 6. 2. 
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^' acquire any status higher than a Dedititius. Also 
that all manumissions in fraud of creditors should 
be void ; and that no owner of slaves under the age 
of twenty years should be allowed to exercise the 
right of manumission, unless it were specially 
granted him; and no slave to acquire more than 
the privilesfes of a Latinus if manumitted under 
the 4e of Lrtyye.™-, . 
LexFuna The Lcx Fufia Caninia was passed a.d. 8. 
'^***" It appears from another passage quoted by 

Heineccius from Dionysius Halicamassus* that 
masters, when dying, induced by the vaniiy of 
having a large procession of freedmen at their fune- 
ral, were in the habit of manumitting the whole of 
their slaves; and among them many miUe swpplin 
cm merUL The honest part of the commSy 
complained, talibus contaminari civihus. This law 
therefore prescribed the number each master might 
manumit. Every man possessing t^-slaves might 
manumit one-half, from ten to thirty one-third, 
from thirty to a hundred one-fourth, from a hun- 
dred to five hundred one-fifbh; and no one to 
manumit at once more than loo. These regula- 
tions were all abolished by Justinian •. 

^ Gfti. I. 1 7. Justinian aifcerwardB allowed minora to manumit at the 
age of seventeen yean, /. I. 6. 7, and ultimately withdrew all restriction^ 
Nov. GXix. 1. 

* Hein. Ant, i. 7. a. ■ 0, vn. 3. 
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CHAPTER IV. 
Of Citizens and Strangers. 

' The second division of persons, in a civil con- chap. 
sideration, is into citizens and strangers. This ^^' 
division is wholly omitted by Justinian in his In- 
stitutions. 

The persons subject to the Koman government 
were classed under four denominations. They 
were: i. Gives. 2. Latini. 3. Italici. 4. Pro- 
vinciales. Those who neither belonged to the city 
of Some, nor to any state subject to the Komans, 
were called Hostes and Peregrini. 

The Institutes of Gains do not supply the defi- 
ciency of Justinian; and if the reader expects to 
be able to fix the exact confines of civil privileges 
which they possessed who were admitted to a 
partial citizenship, he will find himself often baffled 
m the attempt; because from the foundation of 
the city, when the patricians Uving within the 
walls were the only Gives Komani, to the time of 
Caracalla, when all who were in orbe Romano 
were declared to be citizens, the rights of citizen- 
ship were constantly extending. 

^ Three things were ' necessary to constitute full ouizen 
citizenship: i. Jus suflGragii; the right of voting '*'^' 



I • 
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in the Gomitia in passing laws, and electing ma- ^y 100 1*"-^ ^ 
gistrates.*^ 2. Jus connubu; the right of marrying ^^^ { • 

a Civis Romana according to the prescribed forms. 
3. Jus commercii; the right of trading freely, and 
enforcing contracts in the courts at Rome. The 
first approach to citizenship was the acquirement jm Com- 
of the Jus commercii. This was early conceded !^'"*\.. 
to the Latini, and then to the Italici for the pro- Su^ragii. 
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^' to intermarriages, and the concession of the Jus 

connubii, whereby the children were ' recognised 

as legitimate. Last of all came the Jus sunragii, 

which right of course implied the other two. 

If it be asked, what was the extent of civil pri- 
vileges enjoyed by the Latini and the Italici re- 
spectively, it is difficult to answer the question with 
Leges Julia reference to any given period. We may venture 
et picua. ^^ assert that before the Leges Julia et Plotia, the 
former of which passed in the year u.c. 664, and 
the latter in 665^, the Latini had acquired the Jus 
connubii, while the Italici had probably only the 
Jus commercii, since Livy states that in the latter 
times of the Republic the Latins were admitted 
to fuU citizenship ^'si stirpem domi reliquissenf," 
whence we may infer that the children were legi- 
timate. The social war took place in the year u.c. 
663. In the following year the Latins were ad- 
mitted to the Jus suflEragii by the Lex Julia; and 
in the year 665 this was extended to the Italian 
states by the Lex Plotia, excepting the Samnites 
and the Lucani ; these last, however, were admitted 
in the year 670*. 
^witici- The Provinciales were the inhabitants of those 
districts which had been conquered by the Koman 
people, who, at the same time they were liable to 
pay such taxes as were imposed upon them, had 
no civil privileges whatever. They were governed 
by a Praeses, or Proconsul, or Propr»tor, who was 
sent annually from Home by the Senate. They 
were ruled partly by laws passed at Rome, and 
partly by the edict of the Prseses or Proconsul, 
which he published as soon as he entered upon his 
office. 
^jj^«t^ The t6rm Prseses was the nomen generale which 
Proprcetar, iucludcd the Procousuls, the Proprsetors and their 
legati or deputies. The title of Proconsul was the 

* Hiiiib II. 40. • Liv. XLi. 8. 

■ Haub. II. 40. 
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appeUatio specialist. The Proconsul might assume chap. 
the insignia of his office as soon as he left Rome, ^^' 
but as a general rule he could not exercise his 
authority tiU he entered his province*. He was • 

allowed six lictors*. If he returned to Rome, 
the moment he entered the city his imperium 
ceased \ 

All who had no connexion with the Roman Jsro^a a»c2 
state were termed Hostes and Peregrini. With^'"^"** 
reference to Rome they had no civil rights and 
privileges, since by the law of the Twelve Tables, 
adversus hostem cetema auctoritas esto. 

No one could be a citizen of Rome and of any 
other city at the same time. 

This is a maxim of the Civil law. If any one One cUkm- 
allowed himself to be enrolled as a citizen of Jj^***^ 
another state his Roman citizenship was thereby anMker, 
gone. "Duarum ciyitatum," says acero, "ciyis 
esse nostro jure civili nemo potest : non esse hujus 
civitatis civis, qui se alii civitati dicarit, potest*." 

By a constitution of the Emperor Antoninus 
Caracalla, the privileges of a Roman citizen were 
conferred on all the inhabitants of every part of 
the Roman Empire who were Ingenui : and the 
same privileges were afterwards extended by Jus- 
tinian to the libertini. 

In the year a.d. 242, the Emperor Caracalla^ CaracaUa. 
conferred the right of citizenship upon all who 
were freebom, thus abolishing the classes of the 
Ijatini and the Dedititii ; but the distinction of the 
Ingenui and Libertini stiU continued. Finally, 
Justinian decreed that there should be no differ- juttimcoi. 
ence between the Ingenui and the Libertini, and 
a man was then '^ aut liber aut servus^" 

Of the states subject to the Roman Empire 
some were Municipia, others Praefecturse, others 
CoIoniaB, 

* D. I. 18. I. • D. I. 16. I. » D. I. 16. 14. 

* D. I. 16. 16. " Cicero jpro BaHhOy c. ii. 

* D. I. 5, 17. f C, vn. 6. 13. 
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Municipia were those towns and districts which, 
having: been annexed to the Boman Empire by 
conauest or otherwise, had had the rights of cit[. 
zenship conferred upon them by the Senate. They 
who had acquired the right of Koman citizenship, 
but dwelt in their own towns, if they domiciled 
themselves at Kome, became cives non optimo 
jure; that is, they had all civic rights excepting 
the Jus suffiragii and the Jus honoris. Aulus Gel- 
lius^ states that while they used their own laws 
they were at liberty to adopt the laws of Rome. 
If they made a formal adoption of the Koman 
laws they became citizens optimo jure, and were 
said to he fundi facti^. It was these whom Festus 
describes, quorum eivitas universa in civitatem 
Romanam venit. There was also a third class, 
who at the same time they were in alliance with 
Home were only governed by their own laws, 
and so were in no better position than the Pro- 
vinciales*. 

When the Boman people conquered a territory 
they took to themselves a certain portion of the 
land absolutely, the rest they lefl in the possession 
of the mhabit^nts, imposing upon them the decuma, 
a yearly tax of the tenth of the produce. The 
land which they so reserved to themselves was 
usually colonized, which served as a check upon 
the natives of the district, and disposed at the 
same time of the surplus population of Rome. 
A law or Senatusconsultum first passed deter- 
mining the amount of land, and among how many 
it was to be divided ; appointing at the same timi 
all the officials who were to assist in establishing 
the new community, the principal of whom were 
the Duumviri, or Triumviri, according as their 
number was, who were the governors, and repre- 
sented the Consuls at Rome. The number of 
colonists being complete, with their full comple- 



* Cell. Nod. Att. XVI. 13. 
' Hein. Ant, App. i. 5. 120. 
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ment of handicrajptsmen^ they went forth svh vexiUo, chap* 
a small square standard^ probably bearing some ^^' 
device intended thenceforth to be the ensign of the 
community. Having arrived at their destination, 
a site for a town was chosen, and marked out, and 
each man had his portion of land assigned him by 
the Agrimentor^s^ sores'. 

These colonies when so founded were either A>mai». 
Roman, Latin, Italian, or military. Whether the 
Boman colonists possessed the enture rights of citi- 
zenship is a matter of dispute which cannot be ac- 
curately determined. The better opinion seems to 
be that they had not the Jus suffragii or the Jus 
honoris at Bome^ The Latin colonists were B,t Latin. 
least cives non optima jure ; for if a Koman citizen 
joined a Latin colony he suffered the Capitis dimi- 
nution, that is, he lost his citizenship. The Italian luMctn. 
colonies were little better than the Provinciales. 
The chief difference seems to have consisted in the 
immunity of the former from certain taxes which 
were imposed upon the latter. The military colo- MUUarif. 
nies consisted of those soldiers who from lonj 
service were entitled to their discharge, and ha( 
lands allotted to them on the frontiers called the 
limitraphi fundi*. These soldiers settled with their 
centurions and tribunes, preserving their military 
organization sufficiently to keep off any incursions 
of the hostes. They no longer dwelt in ca^tris 
but in pagis, thence called pagani, which term Poffom. 
came to signify whatever was not mUitary. 

Those towns or districts which could not safely PrcrfM- 
be admitted into the class of municipia or colonisB, ^^^' 
or having been so admitted had broken faith with 
the Kepublic, were governed by a Prefect sent 
annually from Bome'^. Ahreria mififht be taken as 
an inst/nce of a modem F&fectuia^ 

The Civitates fcederatcB were independent com- OMtata 
munities between whom and Rome there existed ^^•*~**- 

^ Hein. AjU. App. i. 5. 134; 11. i. 2. * Id. i. 5. 137. 

' See jwi«, cap. 5. * C. xi. 59. 3. • Hein. AnU Ap. i. 5. 132. 
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BOOK merely a fo^uSy a treaty, according to circum- 
^' stances, and they were so far from forming any 
part of the Koman state, that a citizen aqua et igiii 
interdicttis might take refuge among them*. 

^ Hoin. Ani. App, x. 5. i33« 



CHAPTER V. 

Of the Power of die Father. 

Thk third division of persons in their civil chap. 
capacity is into Patresfamilias and Filiifamilias. ^* 



Paterfamilias est qui in domo dominium hahet^. ^^\ 
The term Patria potestas signifies the "prowet which p^^* 
a father had over his children, and all their de-i»<«^- 
scendants, and which only terminated with his 
death unless they had been duly emancipated. Ac- 
cording to Ulpian it rested upon ancient custom '. 
No one could be paterfamilias with respect to his 
own children unless he were sui juris; and who* 
soever was sui juris in a legal sense was pater^ 
familias. This Vight was p^uUar to the E^ 
citizen, but Gains states that the gens Galatarum 
exercised the same power'. 

The Boman mother had no authority over the Man^^ 
children, because she was in mami mariti, and was /^*^*«*- 
said to be tanquam filia. 

The FUiusfamilias WSL8 therefore he who wasi«»«^ 
under the power of his paterfamilias, who miffht /*»"^**"- 
be^ his fethS, grandfathS, or great'grandfatL. 
His position in the earliest times of the Bepublic Hit pan- 
was little better than that of the slave, for during **^* 
the life of the paterfamilias he was entirely de- 
barred the exercise of the Jus civile privatum: he 
could not be a party to a contract, nor could he 
make a will even with his father's consent; but the 
patria potestas did not exclude him from the Jv>s 
publicum^ for he could be elected to any public 
office, or hold a command in the army. 

llie above-mentioned disabilities arose from orountu of 
the Unitas personcB between the father and the **• 

» D. L. 69. 195. 1. « J). I. 6, 8. > Gfti. I. 55. 
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^' tion nor contract could arise between them ; and a 

man's children were considered as among the res 

mancipi, or chattels of the Boman law, for if they 

were stolen, or detained by any one, he could in 

the former instance maintain an action for thefl^ 

or in the latter resort to the action of vindicatio 

to recover possession*. 

^r^ The Jus Civile of every country imposes reci- 

pJmu procal duties upon parents and children. The 

^A.^ Roman father was bound to educate his children 

'**^- according to his rank and abiUty. He was not 

allowed to abuse the patria potestas nor to neglect 

the proper promotion of his children's welfere? 

Children were bound to support their destitute 
parents, but, according to Ulpian, were not liable 
for their debts*. This however could not have been 
the law in the early times of the Republic, because 
the acquisitions of the children were the property 
of the mther. 
^Jl^ The power of a Roman father consisted in 
Ftdker. three things : i . He could put his child to death ; 
which power formed a domestic tribunal in each 
family. 2. He could sell him three times. 3. 
Whatever the son acquired belonged to the father. 
J; JM'<?f The father had the Jus vitcB et necis over the 
deLh. children; this right was absolute, and appears to 
have been coeval with the city ; and was recog- 
nized by the Twelve Tables in these words, Endo 
Uberis justis jus vitcB et necis. This right could not 
be exercised unless preceded by a solenm inquiry. 
A domestic tribunal existed in every family, where 
the father acted as judge, and the principal rela- 
tions, the agncUi, constituted the jury. According 
to their verdict the father punished the son. See 
the cases of Soaurus and Fulvius*. 
i. lUght tf Before the law of the Twelve Tables, the &ther s 

teUinff 

» /. I. 9. 2. " D. XLVn. 2. 14. 13. * J), VL f. I. 2. 

* D. XXIII. 2. 19. « D. XXV. 3. 5. 16. 

• Hein. AiU. I. 9. 5. 
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right of selling the son appears to have been un- chap. 
limited; for if. the son were sold and emancipated ^' 
by his purchaser, he immediately became again the 
property of his father. The Twelve Tables contain 
this provision, Si Pater JUium ter venumduit filius 
a poire liber esto. Afler three sales therefore he 
was entirely emancipated. One sale only was 
necessary for the emancipation of a grandson or 
daughter. The reason of the former it is difficult 
to explain satisfactorily, because the patria potestas 
extended with equal force to the grandson as to 
the son. That of the latter is evident, because the 
daughter by marriage passed entirely out of her 
father's family, and was either in mxznu inariti^ or 
in the patria potestas of the husband's father, and 
a second sale would therefore have interfered with 
the legal rights of another. 

Whatever the filiusfamilias acquired belonged 3; what 
to the father*. This was the necessary result oi^J^i^ 
the Unitas persons. The son could possess nothing ^^H^ 
but his pemliumK Whatever therefore he might 
gain vested in his father. The law of England 
furnishes a parallel case as between husband and 
wife ; whatever is acquired by the wife belongs to 
the husband, except it be vested in trustees to her 
separate use. This power was gradually reduced 
and extinguished. 

The rigour of the patria potestas, originating So^^ rt- 
in an age of barbarism, naturally and necessarily J^^ul 
gave way before the advance of civilization, and T:^^^ 
the development of the Jus Civile. The Emperor ''"^'•'•****- 
Trajan compelled a Father to emancipate his son 
because he had treated him with extreme severity ; 
and^ on the death of the son, would not allow tne 
father to succeed to his property *. A father killed 
his son when out hunting, because he suspected 
him of having committed adultery. Hadrian ban- 
ished the father. Lastly, in the reign of Valen- 

> Seejpoif. oh. 6. * /. n. 9; Oai. n. 86, 87. 

' Seejpoit. book n. oh. 4. ^ Z>. xxxvn. i«. 5. 
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^' the right of moderate dbastisement*. 
Sow trnni- The natural death of the father, and the civil 
•wtod. death of either father or son, put an end to the 
patria potestas^ 

When the paterfamilias died his sons who were 
not emancipated, and his daughters who were un- 
married, became sui juris. The civil death of either 
father or son also extinguished the patria potestas, 
because this being a right peculiar to the Roman 
citizen, the loss of citizenship extinguished the right 
CapUit Civil death, or capitis diminutio, which is defined 
dtmtnutio. ^^ StcUus permiUatio^, was of three sorts: i. Max* 
ima. 2. Media. 3. Minima^. The first involved 
the loss of liberty, citizenship, and family, as, where 
a man was taken prisoner in war, or was condemned 
to slavery for his crimes. The second was, where 
citizenship was forfeited, but liberty retain^, as in 
the case of those who became excmes, being denied 
the use of fire, water and lodging, or who were 
deportati in insulam. The third related to the loss 
of family only, as in arrogation^. Any one of these 
would obviously put an end to the patria potestas: 
the name of the party was struck out of the census, 
— hence the term Capitis diminutio. 
JusPoti- If the &ther were taken captive his power was 
tminu. suspended during his captivity, and on his return 
revived by what was called Jus Postliminii*. If a 
Roman citizen were taken prisoner in war his rights 
were not thereby extinguished ; for, inasmuch as he 
might return, it was hdd that, so long as he lived, 
they were only in abeyance, and that on his return 
they revived by the Jus Postliminiif which may be 
said to be the right of recovering that status, and 
those possessions which have been lost in war. The 
operation of this right was retrospective, for if the 
party died in captivity, or in exile, his death was 

* i>. xLvm. 9. 5. * C, IX. 15. I. I 

' D. TV. 5. I. * D. TV, 5. II. J 

' Hein. Ant. I. i6. lo. ii. ^ SeepoaL ch. 8. 
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dated from the day when either of these commenced; chap. 
if he returned then it wag considered he had never ^' 
been absent. As an example, a modem instance 
may be seen in the case of King Charles II. The 
first year of his actual reign is styled the twelfth ; 
had he died in exile his death, qua king, would have 
dated from the time that his exile began. 

The father could put an end to his power by 
emancipation. 

We have seen that the patria potestas was per- Emandpa- 
petual, and only terminated by death natural or^\^^. 
civil. Tenacious as the old Romans were of this 
power, many cases might still arise in which it 
would be convenient or just that the father should 
put an end to it, and make his son sui juris. The 
ceremonial by which this was done was one of the 
cLctixmes legis framed by the Jurisconsulti, and 
based upon the Twelve Tables. The law was this : 
Si pcUer filium ter venumduit flius a poire liber 
esto: consequently, if there were three sales, and 
three manumissions, the son was for ever free from 
his father. The ceremony was performed before The cere- 
some magistrate apud qnem legts actio e8t\ i. e. "**^^' 
who had cognizance of the case. There were pre* 
sent the &ther and son, the Paterfiduciarius, the 
fictitious buyer, the Libripens who held the scales*, 
five Roman citizens as witnesses, and the Ante- 
status, a public officer who summoned them. The 
natural &ther then said to the Paterfiduciarius, 
3£ancupo tibi hunc ^fUium qui mens esty who imme* 
d lately took hold of the son, replying, Hunc ego 
haminemy ex jure Quiritiicm, meum esse aio, isque 
mthi empties est hoc cs-re, hac csneaque libra, and he 
then delivered the sestertium to the father, where- 
by the son became his property, and he immediately 
manumitted him with the usual forms, whereby he 
again feU back into his father's power. This being 

^ />.*!. 7. 4. 

* The office of the Libripens was to weigh the metal before a coinage 
existed ; his presence afterwards appears only a useless form. 
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BOOK repeated three times the son became sui juris. At 
^' each sale the Antestatus stepped forward and 

ThBonU' touched the ears of the witnesses, saying, '' Me- 

'**'*^' mento ut in hac re mihi testis eris/* 

Pctehtm At the third sale the father added the poutUTA 

•^*'*^* fducicB for the purpose of securing his rights as 
quasipatronuSy thus : Mancupo tibi hunc jUiwrn qui 
metis est, ea conditione ut mthi emancupes^ ut inter 
honos bene agier oportety ne propter te tuamque 
Jidem Jrander. "When the Paterfiduciarius, there- 
fore, had made the third purchase, with this con- 
dition annexed, he did not manumit the son, but 
he handed him back to his father, from whose hand 
he received his ultimate freedom, thus securing to 
himself the ^ura patronatuSy which might otherwise 
have been claimed by the Paterfiduciarius. 

Anaua- In the year a,d. 503* the Emperor Anastatius 

decreed that the above ceremonv should be discon- 
tinued, and that the Bescript of the emperor, duly 
published, should constitute a legal emancipation of 
a son under power. 

/njfmMii. Justinian afterwards ordained •, that if the father 
appeared before the magistrate he mi^ht, with the 
consent of the son, declare him emancipated. The 
form was this : Hunc sui juris esse potior , meaque 
monu mitto\ 

Even when the patria potestas existed in all its 
rigour, if a son rose to a command in the army, or 
was elected a magistrate, he was practically eman- 
cipated, though legally he was sub patria potestate. 

^ Hsab. n. 9T. C, viii. 49. 5. 
^ C. Yin. 49. 6. * Hem. AnL I. 11. 14. 



CHAPTER VL 
Of Marriage, 

" The patria potestas was acquired three chap. 
ways: i. By kwfiil marriage. 2. By Legitimation. ^^ 



3. By Adoption." Patna 

The primary foundation of the patria potestas ^H^' 
was a le^l m^age; otherwise the chUdren were^ 
illegitimate, and sui juris. In patestcUe nostra sunt 
Itberi nostri quos ex jtistis nuptiis procreammus\ 

Nuptise and matrimonium were dijQferent. The 
solennes nuptisB of the Bomans were completed 
Farre, Coemptione, Usu ; and might be dissolved 
Diffarreatione^ Bemancipatione, Usurpatione. 

NupticB sunt conjunctio maris etfcemincBy et con'- Nuj^Ue. 
sortium omnis vitcs: divini et humani juris commu^ 
nicatio*. The union of male and female with the 
intention of cohabiting during their joint Hves, 
and an equal participation in rights divine and 
human. The marriage might be dissolved by 
divorce. The woman, if she came in manu mariti, 
was entitled to a full participation in the sacra 
privata, the right of sacrificing at the domestic 
altar; of succeeding jointly with the children as 
heir to the husband, if he died intestete; and also 
of sharing in his rank and dignity. The difference 
between nupticB and matrimonium was this : nuptics 
signified the marriage ceremony, caUed also Ritus 
nuptiarum : matrimonium was the married state, Matfimo- 
and applied to peregrini as well as citizens; but*^*^"^ 
since nuptisB were the divini et humani juris com- 
municatio it followed that there could be no mar- 
riage, i. e. no (^onnvhium between Eomans and 
peregrini. Connubium est jure ducendos uocoris ctmnu- 

Hum. 
^ I. I. 9. • D. xxni. 1. I. 
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BOOK facuUas^. Before the marriage came the Sponsalia, 
^' which was a previous contract requiring only the 



Sjpontaiui. consent of both parties, per verba de JiUuro^, and 
is defined to be mentio et repromissio nuptiarum 
Juturarum\ The consent must oe perfectly free*; any- 
undue coercion by the paterfamilias would render it 
void. This contract might be dissolved on either 
Sepudium. side. Such dissolutiou was Called Ropudium, and was 
effected by these words, TiLa conditione rum utor^. 
Subsequent to the Sponsalia, when the Das 
had been agreed upon, and when the tabuUs nup- 
tiales, the marriage settlements, had been executed, 
RUwnup- the Ritus nuptiarum took place. Without this 
Z^'*""*' there was no marriage, it Deing an established 
principle of the Boman law that, Justum conjugium 
consensu solo oontrahi non potest. 
Confarrea- The most aucieut form of marriage appears to 
'*^- have been that which was performed Farre, or 

^confarrea^ione, so called from the panis farreus, 
the cake, of which both parties partook. This was 
a religious ceremony. Ten witnesses were present, 
a sheep was sacrificed, and the man and woman 
were united by the priest by a set form of words*. 
The effect of this ceremony Was that the wife came 
in manu mariti, and so was entitled to a fiill par- 
ticipation in the JtLS divinum and humanum. The 
Patrimi children bom of this marriage were called Patrimi 
\[<uHmi. aiid Matrimiy from whom only the Flamens and 
vestal virgins could be chosen. This ceremony 
continued in use in the time of Gains, but it soon 
after became obsolete, probably on accoimt of the 
expense and the difficulty of obtaining a divorce. 
Heineccius states^, on the authority of Tacitus, 
that in the time of Tiberius only three candidates 
for the office of Flamen could be found bom of 
parents united by this form. 

^ Ulp. Pra^, V. 3. « D, xuii. i. 4. 

' D. XXIII. I.I. * D, XXIII. I. 13. 

^ D. XXIV. 2. i. 2. * Gai. I. 112. Hein. Ant. dt NupliU. 

^ Hein. Ant. i. 10. 9. 
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The second form was Coemption which existed chap. 
long after confarreatio had fallen into disuse. This ^^• 



was a legal contract in which the woman was manci- CoemfUo, 
pated under the form of a fictitious sale. No evidence 
remains of the exact ceremony by which it was 
eflfected, and which may be presumed to have taken 
place before the Sponsa left her father's house. Nor 
must it be supposed from the term coemptio that it 
was a reciprocal purchase ; that was legally impos- 
sible, because the wife became the property of the 
husband, and all that she might acquire vested in 
him. When the domum duetto^ took place the 
emptio by the sponsus must have been completed. 
The bride on that occasion had with her three 
asses; one she delivered to her husband as typical 
of her Dos which she brought with her, the second 
she placed upon the domestic altar as an offering 
to the household gods, and the third she laid before 
the Lar which stood in the street". The result of 
this ceremony was that the wife was in manu, or 
in potestaie, mariti; she passed out of her father's 
&mily into that of her husband, became mater- 
familias, and was entitled to share in his property 
equally with the children in case he died mtes- 
tate. 

The third form of marriage was that which Utm. 
was accomplished by Usus. If a woman went 
with the consent of her parents or guardians to 
cohabit with a man, matrinumii causa^ and she 
remained with him without being absent three 
nights during the year, she then became his wife 
usucapione^f because, as his possession of her was 
honaj^de, the prescription being complete, she was 
then in dominio quiritario\ and became mater- 
familias. Until tne year had expired she could 
only be in bonis, and was styled nuUrona, being 
still a member of her father's femily- If she 
absented herself for three nights, trinoctium, and 

^ See pat, ' Hein. Ant. I. lo. ii. Colq. I. 558. 

' CW. I. no. * Vid. poet, book u. Tit. Preacription. 
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BOOK BO long as she might continue to do so^ she broke 
^' the continuous cohabitation, and was matrona, not 



materfamilias; and had no claim to her share of 
her husband's property on his decease. It must 
be observed that this form of marriage did not in 
any way affect the children who were legitimate 
and in patria potestate. If the woman did not 
absent herself during the entire year she became 
materfamilias, and entitled to all her rights as 
such. This form of marriage was as old as the 
Twelve Tables^ 

In the case of a marriage contracted by Usus, 

it does not appear that there was any formal domum 

ductio. It was probably adopted by the poorer 

classes to avoid expense, and where, perhaps, the 

man had no house; but it is not to be inferred 

that it was without sufficient notification to con- 

rum Nv^ stitute the Ritiis nuptiarum^ , which was the public 

***^"**' solemnization of the marriage, and consisted in the 

Dcmtm domum ductio, which took place after sunset. The 

dttrtio. sponsa was conducted from the house of her father 

to that of her intended husband, accompanied by a 

procession of boys and girls, with music and sing- 

mg, some of the party carrying torches. The spon- 

Sits met her at the door, received her with fire and 

water, and gave her the keys, as emblematical of 

her future authority in the house. She was then 

uxor, quamvis nondum in cubictdum mariti venerit*. 

The deductio must be to the house of the husband, 

and might take place in his absence ^ 

Eadi of the solemn forms of marriage had its 
corresponding form of divorce. That which was 
ififfarrea- Contracted by Confarreatio was dissolved by Diffar- 
^' reatio, which was a religious ceremony, no account 

of which remains. Mutarch*, speaking of the 
priests who were present, says, MuUa horrenda, 
inaudita et tristia fecerunt. The marriage contract- 
nemanei' ed by Cocmptio was dissolved by Remancipatio : 



patio. 



1 Vid. Tab. vi. Bach. xxix. • C. v. 4. 9. 

' J), xxxv, I. 15. * 2>. xxm. i. 5. ' Quart. Jtomtm, l. 
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Omnia qum jure contrahuntur, caritrario jure per- chap. 
eunt\ and, therefore, we may conclude that the ^^' 
wife was remancipated to her femily in the pre- 
sence of seven witnesses. 

In the case of Usus the marriage was dissolved UswrpaHo, 
Usurpatione. We have seen that the absence of 
the wife from the husband's house for three nights 
in the course of the year, caused her still to con- 
tinue a member of her father's family, so ceasing 
to cohabit would dissolve the marriage. 

Before the Twelve Tables the power of divorce JHvoree, 
was given to the husband only, and the grounds ^1^1^,^^ ^^ 
appear to have been adultery, preparing poisons, r 
and the falsification of keys. The Twelve Tables 
gave the reciprocal right of divorce, augmenting 
the grounds upon which it was allowed. What 
those grounds were is uncertain ; but the case of 
Carvillius Buga goes to shew, that parties were 
strictly confined to the causes mentioned. ^' The 
tradition," says Dr Hallifax, ''that there was no 
instance of a divorce in Home till the year of the 
city 525, is at least a questionable piece of his* 
tory." He here alludes to the case of Spurius 
Carvillius Kuga, mentioned by Aulus Gellius*. Ca$eof 
Dr Colquhoun^ has clearly disposed of this diffi- "^' 
culty. Buga wished to divorce his wife on account 
of sterility ; this not being a legal ground of di- 
vorce, he was bound in such a case to give one 
half of his property to the woman, and to dedicate 
the other half to Ceres. On application to the 
Censors he was allowed his divorce and excused 
the mulct to Ceres, thus saving half the fine. In 
short, it was the first divorce known in Bome for 
the cause of sterility. 

Divorces were, i. Bona gratia. 2. Mala gratia. 

A divorce Bona gratia was allowed by mutual B<ma 
consent without stating any grounds*. ^''*^*^ 

The divorce Maia gratia was founded upon the ^^ 

grotto, 
* D. L. 17, 100. • GeU. 17. 3. 

" <554f ^55- * i). XXIV. X. 62. C V. 17. 9. 
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BOOK complaint of one of the parties ; and there appears 
^' to have been, in the time of Justinian, six causes 
Grouiid9 of allowed on the part of the husband : conspiracy, 
divorce, adultery, attempting the life, absence from home 
without permission, attending public theatres, and 
assignations. The causes allowed on the part of 
the wife were five : attempting her life, attempting 
to prostitute her, false accusation of adultery, in- 
timacy with other women, and treason*. 

But it appears from the Digest^ that divorces 
were allowed on the most trivial grounds, such as 
entering the priesthood, sterility of the wife«, also 
old age, ill health, or entering the army ; and the 
reason assigned is, because in such cases satis conir 
mode retineri matrimonium nan possitK 
Form of The usual manner of effecting a divorce in the 

dworee, ^.j^j^^ ^f ^j^^ Empire was by a written declaration, 

a libeUus, delivered by the fibertus in the presence 
of seven witnesses*. If the forms were not duly 
observed the divorce was void*. 

When the marriage-contract is said to be formed 
by consent alone, it was supposed to be such a con- 
sent as excluded, not only error and fraud, but force 
oon^^ and fear. The rule was, that '' Nuptiae consistere non 

mutt 06 ,.. i«i •ii» • 

free. possuut, msi conscntiaut omnes, id est, qm coeunt, 
quorumque in potestate suntV Any coercion on 
the part of the paterfamilias, exceeding his legiti- 
mate authority, would render the marriage void. 
" Non cogitur filius familias uxorem ducere^;" and 
since marriage is a solemn contract, anything like 
force and fear®, or error • and fraud, must make it 
invaUd. 

As to the marriage-contract being formed by 
consent alone, it must be understood that the mere 
consent^ of the parties could never constitute a 

' N. oxvii. 8. 14. « Z>. XXIV. I, 60. I. 

' D. iiiv. I. 61. * J), XXIV. fl. 9. 

■ D. XXIV. I. 35. « J). XXIII. 2. 2. 

' D. xxin. 2, 21. 8 J) j^ ,y |,g 
• J). L. 17. 116. 2. 
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• 
valid marriage. Ulpian says, " Nuptias non con- chap. 
cubitus sed consensus facit*;" but he alsa states* ^' 
that the marriage is not complete without the Do- 
mum duetto, the solemnization, the consent being 
expressed per verba de prcBsenti. 

'' The impediments to a just marriage by the impedi- 
Koman law were: i. Nonconsent of the pater- '''*^" 
familias. 2. Want of age. 3. Want of citizenship. 
4. Natural defects of mind and body. 5. Con- 
sanguinity. 6. Affinity." 

1. Nonconsent of parent. Whenever one of^oncon- 
the parties was not sui juris the consent of the^*'"' 
paterfamilias was indispensable ». If he were in- 
sane, or a prisoner of war, the children might 
many after three years- and within that pe,?od 
provided the alliance were such as the father could 

not reasonably object to*. But parents were not 
allowed to withhold their consent wantonly to the 
prejudice of their children, for, by the Lex Julia 
ana Papia, if they did not take all due means to 
promote their settlement in life, the children had 
redress upon application to the Preetor^ 

2. The Civil law fixed the age of puberty at w^^ntof 
fourteen years in males, and twelve in females. A *^* 
marriage therefore must be incomplete if either of 

the parties were under the required age, because 
consummation in that case could not be presumed. 
If a marriage took place before the age of puberty, 
and neither repudiated the contract at that period, 
it then became valid'. 

3. Unless there were the Jus connubii there Tf««< <>/ 
could be no Koman marriage. This is defined by ''*'**^ ^' 
Ulpian to be Uxorisjure dueendcs facuUas^. The 
want of citizenship was therefore a bar to a legal 
marriage, and its consequent privileges. 

D. L. 17. 30. 

D, XXXV. 1. 15 ; and see Gceihofred's note to this law. 

D, xxm. 3. 3, and i8 and 95. 

D, xxm. 1. 9 and 10. ^ D. xxm. 2. 11. 

Z). xxm. 1. 19. ' D. xxni. 1. 4. * ITlp. Fr, v. 3. 
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BOOK 4. Infirmitj of mind might preclude the con* 

^' sent required by law, that of body might render 
NiUwni cohabitation impossible ; and without both these 
^^^ there was no marriage. 

(ody. 5. In the right une marriages were prohibited 

in infinitum^ whether the relation of parent and 

child were derived irom nature, or introduced by 

adoption, according to the Koman law', and that 

dissolved. 

o^nwir Consanguinity, that is relationship by blood, is 

^^^' computed by degrees and lines, counting from the 

progenitor, or common ancestor. A degree is the 

distance between any two persons in the line. The 

line is either right or oblique, or more properly 

speaking collateral. The right line represents all 

our ancestors, or all our posterity according as we 

count upwards or downwards. The collateral line 

represents the relatives of the right line^ and vice 

versa. 

jMetfnr The rulcs for computing degrees of consan- 

J^J^J^ guinity in the right and obnque (collateral) lines, 

by the Civil, Canon, and English laws. 

Let A be the common ances- 
tor, B and C his two sons. Then ^ 
A, By Dy Fy HyVA Sk right line : so 
also is Ay Cy Ey Gy L The colla- ^ 
teral line consists of any part of the 
two right lines concurring in the ^ 
common ancestor A : thus Fy Dy By ^ 
Ay C, E, G is A collateral line. 
M tiu The mode of counting decrees in the fight line 

rigktUne. ]^y j^^ Civil, Cauou, and English laws are the 
same. Thus from ^ to jB i& one degree ; from B 
to D is two degrees, &c. Marriages are prohibited 
in this line ad infinitumy i.e. I cannot marry my 
mother, nor her mother, and so upwards to Eve; 
nor can I marry my daughter, nor her daughter, 
/» ike eoi- and so downwards for ever. In the collateral line 
^oaraiiine. ^j^^ Qjyjj qj^^ q^q English laws follow the same 

^ Vid. po$t, ch»p. 8. 
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mode of computation, omitting the common ances- ohap. 
tor, e.g. D and E were first cousins, the grand- ^^' 
children of -4, and are four degrees from each 
other, thus D, i, B, 2, omit A common ances- 
tor; C7, 3, E, 4. So F and E will be in the fifth 
degree, F and G in the sixth, and so on. 

The Canon law counts one line only, stopping i2«^o/tAc 
at the common ancestor, and distin^shing be-^ 
tween the equals and the unequal collateral line. 
As regards the equal collateral line it has this 
rule: "As far as either of the parties are from 
the common ancestor so far are they from each 
other." Let F and G be the parties, then since 
they are each three degrees from the common an- 
cestor A, they are therefore three degrees from 
each other. Next with respect to the unequal 
collateral line the rule is this: "As far as the 
farther of the two is from the common ancestor so 
fer are they from each other." Let F and E be 
the persons, then since F is three degrees from 
the common ancestor, F is three degrees from E. 
By the same rule F is three degrees from C, con- 
sequently according to the Canon law P is related 
in the same degree to the nearer as to the more 
remote relative: or, to take a stronger case, H 
stands in the same degree of relationship to (7, E, 
G, and /; a mystery we do not pretend to unravel. 
The general rule concerning marriages prohi- 
bited on account of consanguinity and affinity, is 
that all such as are real parents and children to 
each other, or in the place of parents and children, 
are forbidden to marry together, whether the rela- MamageM 
tion of parent or child were derived from nature, ^^**'^*^- 
or introduced by adoption, and that dissolved. 

Besides those who were real parents and chil- 
dren, standing in the right line, and so prohibited 
from marrying ad infinitum, there were those qui 
parentum liberorumve locum inter se ohtinent *, and 
this relationship arose either by marriage, or adop- 

^ /. I. ro. I. 
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tion, e.g. the widow of a great grandfather, and a 
daughter adopted and afterwards emancipated ^ 

In the oblique line^ marriages of brothers and 
sisters of the whole blood, or half, natural or 
adopted, while the adoption continued ; as also of 
uncles and nieces, and of aunts and nephews, were 
forbidden : and from the time of the Emperor 
Claudius to that of Constantine the marriage of 
a brother's daughter had been allowed. 

In the coUateral line the Civil law permits 
marriages in the fourth degree, but not mthin it, 
first cousins being the nearest relatives who can 
marry ; uncles and nieces, aunts and nephews ore 
therefore excluded, as being in the third degree. 
Claudius, wishing to marry his niece Agrippina^ 
legaUzed this marriage by a Senatusconsultum^ 

Theodosius forbad the marriage of first cousins, 
but Arcadius^ allowed it, and finsdly, the marriages 
of first cousins, which at different times had been 
both allowed and forbidden by the emperors before 
Justinian, were by him declared to be lawful*. The 
Levitical law follows the same rule*. 

The marriage of a great aunt, or the widow of 
a great uncle, though forbidden by the Boman is 
allowed by the English law. Marriages were for- 
bidden by the Koman law where the parties were 
in loco parentum avt liberorwm^j but if they be 
in the fourth degree the English law offers no 
objection. Marriages in the right line were for- 
bidden on account of affinity no less than consan- 
guinity. In the obUque line the old Koman law^ 
yers compared affinity with adoption, and made 
the same rules govern both ; but the constitutions 
of the emperors forbad marriages of persons related 
by affinity in this Une^ 

Comprivigni, or children by former marriages 
of a husband or wife, might marry together. There 

1 Id. • Colq. I. 626. • C V. 4. 19. 

* /. I. 10. 4. • Numb, xxxvi. 10, 11. 

• /. I. 10. 5, 6, and 7. ^ Id. et vid. Gai. r. 59. 
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are no degrees of affinity ; and though the chfldren chap. 
of former marriages would be stepchildren to the ^' 
husband and wife respectively, still no affinity 
would be created between themselves by the inter- 
marriage of their parents^ and therefore they might 
marry together. 

The prohibitions of marriage on account of 
consanguinity and affinity extended equally to 
freemen and slaves ; that is to say^ parties duly siwuei. 
emancipated could not marry together if they came 
within the prohibited degrees ^ The laws concern- Sec(md 
ing second marriages prohibited the woman from ***'*'''^*^^- 
marrying again during the annus Ittctris, which 
was at first ten months, afterw;ards extended by 
Justinian to twelve : the reason of this prohibition 
was propter perturbationem sanguinis^ to prevent 
the conmsion of families. If a widow transgressed 
this law she became infamous, nota infamia. A 
widower might marry as soon as he chose*. 

The effects oi^the marriage are, i. Common Afwtt 0/ 
to husband and wife. 2. Pecmiar to one only. ««"»'»as(«. 

The effects common to both were the mutual 
obligation to conjugal fidelity and constant coha- 
bitation. The husband was entitled to obedience 
and respect from the wife, who was obliged to dis- 
charge all her domestic duties ; he had the patria 
potestas and the right to the management of his 
wife's property, ana was bound to ^pe&'r for her 
in all questions concerning it*. The wife was 
entitled to the husband's protection* and mainte- 
nance, and to share in his dignity and honours; 
which rank she retained during her widowhood*. 

Polygamy was condemned by the Koman law Poiffff^^- 
during the Kepublic and by the constitutions of 
the emperors. Nothing appears in history to 
show that polygamy was countenanced during the 
Kepublic. JDiocletian^ and Yalentinian^ denounced 

1 /. L 10. 10. ■ Z>. in. 1. 1 1. I. • 2>. ni. a. 9. 

* (7. n. 13. 21. • D. ZLVii. xo. a. 

• C. X. 39. 9. ' C. V. 5. «. » C, IX. 9. 18. 
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BOOK it as infamous^ and Justinian declared that '' duas 

^ uxores eodem tempore habere non licet^*' 

Concvbin- Concubina^e was recognized by the law, and 

^^' was a universiQ practice*. It was defined as " viri 

unius cum una muliere consuetude legibus non 

incognita';" and it was regarded as a licita con- 

sitetudo. 

Fornication does not appear to have been cen- 
sured, but by the old law concubinage was in 
certain cases considered disgraceful^ as where a son 
took his father's concubine, or vice versa^. Con- 
stantine forbad concubinage in the case of a mar- 
ried man'^; so also, did Justinian, declaring that it 
had always been forbidden in such cases, which 
regulation he confirmed*. 

^ /. I. lo. 6. ■ D. XXV. 7. » Paul. Seni. n. 10. i. 

* D. XXV. 7. a. 3. » C. V. 26. • C. viL 15. 3. 



CHAPTER VII. 

Legitimation, 

Legitimate children were those bom in lawful chap. 
wedlock, all others were considered as illegitimate. ^^^' 



Illegitimate children were of four sorts : i, lUegUi- 
Natural children, or those born in concubinage. ^^^^^ 
2. Spurious and vtdgo quaesiti. 3. Filii adulterini. ffow 
4. Incestuosi. The first of these were the only^^^*"**^ 
objects of legitimation. 

Natural children, also called nothi, were the 
children of the concubine or mistress, who, as we 
have seen in the last chapter, stood in all respects 
in the place of a wife without her dignity and pri- 
vileges. The spwriiy called also vulgo giujBsiti, were 
the ofi&pring of casual sexual intercourse. A dis* 
tinction is drawn between them, the former signi* 
fying the natural children of a woman honestcB 
(BstimcUionis; the latter those of a common strum- 
pet. The advkefi^ini were the natural children of 
a married woman, and the incestuosi where the 
parents were within the prohibited degrees of 
consanguinity. 

Legitimation was procured three ways: i. By 
a subsequent marriage. 2. By the natural son 
being made a decurion. 3. By rescript of the 
emperor. 

Legitimatio est actibs quo liberi lUegitimi Jin- Legiti- 
guntur exjusto matrimonio nati, et hinc instar legi- ''**'^' 
timoTTum rediguntur in patriam potestdtemK The 
legitimation by subsequent marriage had its origin PenuUe" 
with the Emperor Constantine, who, having em- ^^^^^ 
braced Christianity, naturally discountenanced a 
practice contrary to Christian morality: but he 

1 Hein. EL i66. 
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BOOK had to contend with a long established practice — 
^' licita consuetudo — legihtis non incognita — and there- 



fore he decreed by a constitution^, a.d. 334, that to 
those marrying tneir concubines the rights of the 
patria potestas should be conceded^ and the chil- 
dren begotten in concubinage be considered as 
legitimate from the moment of their birth. This 
constitution was afterwards repeated in the year 
A.D. 476 by the Emperor Zeno*. The parties must 
be capable of marrying at the time of the birth of 
the children ; for if a man had illegitimate children 
by his female slave and afterwards manumitted 
and married her the children were not legitimate, 
but only became liberti'. 
Per oUa- Thcodosius the younger decreed, A.n. 443, that 
Jj^ if a bastard would undertake to fill the office of a 
decurio he should thereby become legitimate. A 
decurio wa^ the member of the curia, the legisUu 
tive assembly of a province. The duties of a 
decurio were very onerous and accompanied with 
great risk, and it often became difficult to get any 
one to undertake the office. If a natural daughter 
married a decurio she thereby became legitimated 
The Emperor Anastasius afterwards decreed a.d. 
558, that bastards might be legitimated by arroga- 
tion*, i.e. by being adopted by the natural father 
with the prescribed ceremonies. We may however 
assume firom the antiquity of arrogation, and its 
legal consequences, that natural diildren were legi- 
timated in this way before the constitution of 
Constantino. 
Per re- This was introduced by Justinian, but he pro- 

J^^^. ^i^^d that this should only have le^ effect wnen 
the legitimation could not be accomplished other- 
wise, as in case of the death of the mother of the 
children, or she having married a man who was 
not the father of the bastard in question*. He 

1 Haub. II. 77. ■ C. V. 17. 5. and Haub. n. 89. 
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also introduced another mode of legitimation, where chap. 
a £sither expressed his desire in his will that his ^^ 
natural sons should succeed him as legitimate ; in Per testa- 
such case the will of the father might be confirmed '''*^^»*- 
by rescript'. 

The result of illegitimacy was the incapacity to 
inherit, and that illegitimate children were sui 
Juris. The effect of legitimation was that the chil- 
dren acquired the rights of family, and of inherit- 
itnce; the father the patria potestas, and the jus 
acquirendi per liberos. Connected with this sub- 
ject stands the Edict of the Praetor de inspiciendo Edict de 
ventre custodiendogue partu\ If a man died in- ^^^. 
testate leaving a widow who declared herself to be 
pregnant the child would be his sutis heres. It 
therefore became necessary to prevent the possi- 
biUty of the agnati being defrauded of their rights 
by tne imposition of a child either not bom of the 
widow, or so bom as to be illegitimate. This was 
done by the Praetor's Edict, "De ventre in pos- 
sessionem mittendo et curatore ejus." 

» Id. 10. ■ D. XXV. 4. 10. I. 
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Adoption was the third method of acquiring 
the patria potestas ; and appears to have originated 
in the anxious desire always exhibited by the 
Komans to preserve the gens and the sacra prin 
vata from extinction. 

Adoptio est actio solennis qua in locum JUii veL 
nepotis adsdscitur is qui natura talis nan est^. 

Adoption was of two kinds. First, Arrogation, 
which concerned those only who were sui juris; 
and secondly, Adoption, wnich referred to those 
who were in the power of their parents. We will 
first describe the ceremonies attending each of 
these, and then point out the legal effects. Arro- 
gation, so called from the adrogatio ad populum, 
took place before the Comitia, like the early wills 
of the Komans, and probablv for the same reason, 
viz. that it was a transfer of the legal inheritance 
from the direct line; it also involved the capitis 
diminviio of the party adopted, and therefore by 
the Twelve Tables must needs be done by a lex 
curiata\ 

The assistance and authority of the Pontifioes 
was requisite in this ceremony. It was their duty 
to ascertain the reciprocal assent of the parties, 
and that none of those legal impediments existed 
which we will presently describe. No objection 
being alleged tne solennis rogatio took place in 
this form : Velitis jubeatis Quirites, ut L. Valerius 
L. Titio tarn jure legeque JUiits sibi siet, qu<im si 



1 Hein. £t. 175. 
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ex €0 poUre matregue fa/milias ejus naius esset, &c. cra:p. 
ita vos Quirites rogo^. We may presume that ^^^' 
such a note passed as a matter of course^ for it 
would seldom happen that any one was interested 
except, the parties concerned. 

The person adopted in this case passed, toge- 
ther with his children, if he had any, entirely into 
the family of the adoptor, to whom he became 
JUiiis Jamilias. He underwent the Capitis dimi- 
nutio minima, and lost the agnate rights of his 
own family. As adoption did not confer the jus 
sanguinis, he therefore did not. become co^natus 
to the cognati of the adoptor*. All his property, 
rights and liabilities vested in the adoptor, and he 
so remained till the death of the latter, who might 
emancipate him if he chose, but in that case must 
place him in the same position as he found him. 
Arrogation could only take place at Bome, be- 
cause there only the Comitia could be held; and 
none could give himself in arrogation who was the 
last of his family, for it was not allowed to con- 
tinue one family by the extinction of another*. 

Adoptio, as distinguished from Arrogatio, con- 
cerned those only who were in patria potestate, 
and it was either plena, or minu^ plena. When Adoptio 
a father gave his child in adoption to the maternal ^^**'^ 

ndfather of such child ; or when a father who j^lena. 
ad been previously emancipated gave his child 
in adoption to his own father; in short, when 
a person in patria potestate was adopted by either 
of his grandfathers, this was plena adoptio, be- 
cause the patria potestas passed from the &ther 
to the grandfather. If the child were given m 
adoption to a stranger it was minus plena, because 
the child remained in the power and domicilium 
of the father; and the only result was that if 
the adoptor died intestate the adopted party suc- 
ceeded as his heir. This kind of adoption was ff<^ 
effected three ways : i. Per sbs et libram. 2. Per ^^^g,^ 

1 Hein. ArU. I. ii. lo. » D, I. 7. ^3. » Cicero jpro Ihmo. ^^^^^ 
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BOOK testamentum. 3. Per Prsetorem. In the first 
^' case the ceremonjr was in all respects the same as 
in the emancipation of a son^ The father sold his 
son three times to the adopter, in the presence of 
five witnesses, the libripens and Antestatus, and 
the adopter emancipated him ttmce^ consequently 
after the third sale he became and remained the 
property of the adopter*. 
Per tetiar In adoption by testament it was nothing more 
**''''^' than an injunction imposed by the testator on the 
heir named in the will to assume his na/me as well 
as his^ property, but as it did not confer the fall 
rights* of adoption it was generally repeated before 
the Comitia ox per cbs et ltbram\ 
Per Pro- The third form was apnd ProBtorem^ by the 
cessio in jure^. In the presence of the Praetor or 
PrsBses provinciae the adopter claimed the child^ 
and the father who was present, not opposing the 
/tMCtuHiA'a claim, it was allowed. Justinian reduced the whole 
of these to a simple declaration before a magis- 
AdoptM trate^ It was a maxim that adoptio imitcUur 
^^^^ ncUuram, from which no deviation was permitted. 
They only could adopt who were in a situation to 
be parents. A spado'' might adopt because his 
incapacity to procreate was considered curable, but 
impedir not a Castratus, nor an Impubes, nor a woman^ 
'^'^' because she could have no children in her power. 
No one could adopt another older than himself', 
but the adopter must be 18 years older than an 
adopted son, and 36 years older than an adopted 
grandson, because a son of full puberty was sup- 
posed to have begotten him^ Men under the age 
of 60 years were not allowed to adopt, because 
before that time it wss considered they might have 
issue of their own bodies ^^ Persons who had 
chUdren might adopt, but this was not readily 

1 Bee ante, chap. 5. * Hein. Ant. I. 11. 15. ' Id. I. 11. 18. 
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granted, as it must be to the manifest injury of chap. 
the children, nor was it any great advantage to ^^^' 
the adopted party. If a man wished to adopt a 
grandson who had a son he must obtain the con- 
sent of the latter*. 

A person arrogated became a part of the arro- ^^^^ «»- 
gaWs fiwnily as much as if he had been begotten ^S^"^ 
by him; all the property of the person arrogated 
immediately vested in the arrogator; and should 
the latter die intestate, with no children to inter- 
fere with the arrogatee he received back his pro- 
perty, and succeeded to the entire effects of the 
arrogator. 

In the case of adoptio minus plena the legal 
effect was that the adopted partv became suus 
heres to the adoptor, and if he died intestate with 
no natural children to share with the adopted 
child the latter succeeded to the whole of his 
estate. It has been seen that in arrogation the 
consent of the arrogated party was necessary; 
strictly speaking, therefore, an impuhes or pupiUus 
could not be arrogated, but this was allowed by 
imperial rescript, ^ovided it waa done with thi 
consent of the infant's relatives, or the authority 
of his tutor. The arrogator was obliged to give 
security that if the infent died under the age of 
puberty he would return all his property to his 
relatives ; that he would not emancipate him with* 
out just cause; and if he did so that he would 
restore all his effects, and leave him a fourth part 
of his own property in his wiUl Justinian made 
further remilations on this subject^. If a father 
arrogated nis natural son he was thereby reduced 
in pairia/m potestatem; and this was probably the 
mode of legitimation before the time of Con* 
stantine. 

1 z>. I. 7. 6. 
« /. I. II. 3. and D. I. 7. 17. x. 7, » O. VUL 48. 10. 



CHAPTER IX. 

Of Guardianship. 

BOOK This chapter treats of guardians and of the law 

^' relating to them. The natural guardians of chil* 



Tuida, dren are their parents ; but as they may die before 
the children are able to take care of themselves, 
the. Civil law of every country determines who 
shall^ in such case, discharge the office of guardian, 
and also regulates and enforces the duties of it. 

The guardianship of the Roman law was 
divided into two parts : — i . Tutda. 2. Cura. 
Dt^finition, I . Tutela is defined as vis ac potestas in capite libera, 
ad tuendum eum, qui propter ietatem se defend-ere 
nequit, jure dvili data ac permissa^. The office 
lasted till the pupil arrived at puhertas minus pie* 
na, — fourteen or twelve years of age. 

2. Cura is defined as potestas administrandi 
bona et rem famUiarem eorum, qui rebus suis ipsi 
superesse nequeunt^. This terminated when the 
minor arrived at the age of 25 years. 
Threehmd9 The Tutcla was of three kinds, i . Testamen- 
ofTvteUi. taria. 2. Legitima. 3. Dativa. We will con- 
sider each in order. 
Testamen- I. Testamcntaria tutela. The Twelve Tables 
^'^* contained this provision : Paterfamilias uti legassit 
super familia, pecunia tutdave sua rei itajus esto\ 
Children being res vriancipi in the power of the 
father were obviously included in the term tvida 
sua rei, and therefore it gave power to a pater- 
familias to name and appoint a guardian for his 
children by his last will and testament. The will 
of the paterfamilias was the title of the testamen* 

* /. I. 13. 8. * Hein. El. 266, • Ulp. Frttg. ix. 14. 
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tary ^ardian; and the testator, be he grandfather ^hap. 
or father^ could appomt a guardian for all children, 



bom or posthumous, who at his death would be Pontwe w 
sut juris, and under the age of puberty. ThisJJ^^^ 
office could only vest in Capite libero, though a 
slave might be appointed, who thereby became 
free. The appointment might be simple, or with 
some condition annexed, provided it were lawful 
or possible: it might also be from a certain time 
to a certain time\ 

This guardianship, as a matter of course, ex- 
cluded those who by law would otherwise have 
been entitled to the office^ so long as it had an 
existence tarn re quam spe^ i.e. whether it were 
positive or depending on some condition*. The 
simple appointment of this guardian in the will of 
the paterfamilias was sufficient : if, however, he 
were a person whom the law did not recognize, or 
if he were appointed in a codicil merely, then it 
was essential that such appointment should be 
confirmed by the PraBtor*. If the will were bad, 
or became ruptus, irritus, destitutus, or recissus*; 
or if the children were all of the age of puberty 
at the death of the testator, there was an end of 
the appointment. 

If the paterfamilias died intestate, or if he 
omitted to name a ^ardian in his wiU for his 
infapt children, the office then vested by operation 
of law in the legal guardian. Of this tutela there Legitima 
were four kinds : i. Agnatorum. 2. Patronorum. ^^^'^' 
3. Quasi-patronorum. 4. Fiduciaria. 

I . The legal guardian by the Law of Rome was 
he who would have succeeded to the estate had 
the infant or in&nts not existed : the rule was, vbi 
successionis est emolumentum, ihi onus esse debet^. 
This was derived from the law of the Twelve Ta- 
bles, which Heineccius* considers the Decemviri 

' J). XXVI. 2. 8. 7. * D. XXVI. 2. II. » D, XXVI. 3. 1. I, 
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BOOK adopted from the laws of Sparta. It was a rule 
^' which naturally involved great danger to the in- 
fant. Solon excluded the agnati for this reason, 
confiding the person of the infant to the cogncUus, 
who never could inherit; and the care of his 
estates to the agncUus, the next successor, provided 
he were worthy of the trust. Lord Coke, advert- 
ing to the legal guardian of the Eomans, says, it 
The nearer IS qiLdsi oguum commtttere lupo ad devorandum^. 
^f^ The nearer agnatus excluded the more remote, and 
rmoid. where they stood in the same degree they were all 
entitled alike'. All these were liable to be set 
aside, not onl^ by the capitis diminutio, but also 
whenever their incapacity, o» want of iategrity, 
was proved before the Prastor. 

Justinian abolished all distinction between the 
agnati and cognati, and admitted the latter to the 
legal guardianship ^ 
Ttueia Pa- 2. Fatrouorum. If the libertus died intes- 
tronarum. f^f^^ j^ patrou, or the heir of his patron, suc- 
ceeded to his property; therefore if he left infant 
children he became their legal guardian. 
Tuteia 3. Quasi-patronorum. When the &ther eman- 

^^J^ cipated his son he reserved to himself the rights of 
heir-at-law by the pactum JidticuB*, and he thereby 
became qua^ patronus, and the son quasi libertus, 
consequently he became legal guardian to his in- 
fant grandchildren, if any existed. 
Tfoda Pi- 4. Fiduciaria tutela. When a fiither emanci- 
ductana. ^^ied an infant child he remained its legal guar- 
dian ; if, therefore, he should die before the child 
had reached the age of puberty, the guardianship 
devolved upon his heir, if he were plerue atatis, 25 
years old*. In default of this it went to a brother 
of the deceased. This was therefore the guardian- 
ship of an elder brother to an emancipated younger 
brother, or of an uncle to an emancipated nephew. 

^ I Inst. Lxxxvin. * D, XXVI. 4. 8. 
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If the testamentary and legal guardians should ohap. 
both fail from non-existence, incapacity, or unfit- ^^' 
ness, this deficiency was supplied by the dative 2Wa 
guardian, so calle d because datiLS a ^ratore. This ^J^^^, ^ ,^y , ,^ 
was an actus legUimus, a legal process, giu> defir c^i^v.-v«wc^7, . Ck.. 
dentihus testamentariis et legitimis, tutores a magi- ^^^^ CrC^u^^^ / -. 
siratu ex lege dantur. These guardians were first ^"^<^*^-i**^^ ^V*. 
established in Rome a.u.c. 557 by the Lex AtUia, ZexAtoia 
which gave the Urban Praetor, in conjunction with ?^^-f"^^ 
the Tribunes of the people, the power of assigning ^ujU^ 4\(a\^.' 
guardians to those infiints who had neither testa- h y^J'fUo'.^ • 
mentaiy nor legal guardians. In the ;^ear v.c. 733 
this Law was extended to the provmces by the 
Lex Jvlia Tttia, which gave the Proconsul, or 
Prseses, the like power; and i n all cases security K*f 4* u.^' -. ^ • • 
was exacted for the due performance of the duties ^^ <*<^' ■ t<^ * - 
of the office. If the property of the infant were ^"^^'V^.^Vr^i? 
under 500 solidi, guardians might be appointed by H^*^^^I^V*v v/ !r^^. 
the minor magistrates^ If the testamentary or *^ ''i 

legal guardian laboured under any disability, or 
was unable to assume his duties, being absent, or a 
prisoner of war, or was removed from his office, or 
excused, his place must, in all such cases, be sup- 
plied by a dative guardian*. The appointment of 
a dative guardian must be positive; no condition 
could be annexed. 

We must next inqiiire into the duty and autho- ^^^ 
rity of guardians. The duty of the guardian is dian. 
set forth in the words included in the definition of 
his office; ad tuendum eum; and this principally 
consisted in, 

I. Taking care of the person of the infant. 
2. Administering his afifairs. 3. Giving authority 
to his acts. 

I . The tutor is bound to protect the person of 
the pupil, and to promote his education according 
to his rank in life^ He must supply a proper 
maintenance for his ptipil according to the circum- 

* C I. 4. 50. ■ D. XXVI. 4. I. a. and J), xxvi. «. it. i, «. 
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BOOK stances of his estate', but he is not obliged to tax 
I' his own substance for the support of the pupil 
where it is clear he cannot be repaid '. 

2. He n^ust administer the property of the 
pupil like a careful Paterfamilias, taking all due 
means to preserve and improve it, but must beware 
how he enters into any rash «uits, or he wiU have 
to bear the expense*. If property be lost by his 
negligence he must make it good. He must pay 
all debts due from the pupil ; and if he have any 
legal claim on the estate he may pay himself*. If 
any transaction should take place between the 
tutor and the pupil respecting the property of the 
latter, whereby the tutor, or those connected with 
him will be benefitted, it must be done by the 
consent of a co-tutor*. Whenever an action arose 
between the pupil and the tutor, or vice vei^sa, a 
curator ad litem was appointed*. 

3. An impubes within the age of infancy, seven 
years, could do no act whatever, but above that 
age he could do all acts with the authority of his 
tutor. He might however enter into any contract 
whereby he improved his circumstances without 
his tutor's sanction, i.e. if such transaction were for 
, the benefit of the pupil it might be enforced ^ The 
, tutor must be present, or his authority was of no 
' avail. 
Datiea of The dutics of the pupil, on the other hand, were 
the PupU, to obey his tutor in all things within the scope of 
his authority ; and to reimburse him all necessary 
outlay and proper expenditure during the tenure of 
his office. 
TviOa how The Tutela was ended by the death of tutor or 
terminated, p^pjj . ]yy ^\^q pupil reaching the age of puberty ; 

also if the pupil were arrogated, or if the tutor 
suffered the maxima or media capitis diminvtio, 

1 D. xzvm. 2. a. 3. • D, XXVIII. «. 3. 6. • C, v. 37. 6. 
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for the vis etc potestas would no longer be vested chap. 

in capite libera, and therefore the office would be ^' 

at an end. If the testamentary tutor were ap- 
pointed conditionally, the existence or duration of 

the office must depend upon the condition, whether 

the tutor were discharged upon his own petition, or 

upon complaint against him for dishonest conduct. 

The tutorship being over the office of the cura- Curauu. 

tor began. The curator had no direct control over 

the person of the minor. His duty is represented as 

potestas administrandi bona, et rem familiarem 

eorum, qui rebus suis ipsi superesse nequeunt^. No 

contract could therefore be entered into by the minor 

with reference to his estate without the consent of 

his curator. But by the law of Rome the Furiosus 

and the Prodiffus* were also under the control of a 

curator, whence a decided repugnance wa^ mani- 

fested by minors to be placed in the position of 

madmen and spendthrifts. By the Lex Lcetoria, the Lac Lasto- 

date of which is uncertain, it was decreed that cura- '"^*;^*; '''-*'' '^^ *'"* • 

tors should be appointed for all minors who made 
application, and that all contracts entered into by 
them, and actions against them, should be void^ 
The Emperor Marcus Antoninus afterwards de- 
creed that all minors should be put under the con- 
trol of curators without detriment to their charac- 
ters*. Subsequently Ulpian informs us* that the 
Praetor granted the restitutio in integrum to all 
minors whose estates had been damaged. The 
edict runs thus, Quod cum minore qucmi viginti 
quinque annorum gestum esse dicetur, uti qucBque 
res erit, animadvertam. Ulpian also informs us* 
that when he wrote, a.d. 222, all minors were 
under the control of curators. But how does this 
a^ee with the maxim, Inviti adolescentes curatores 
non recipiunff It would appear that the good 
sense of minors, from the disadvantages and risks 

1 C. V. 4. 8. • D. XXVII. 10. I. 
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• D. IV. 4. I. 3. 7 /. I. 22. 1. 
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BOOK ihey would be exposed to, induced ihem to concur 
^ in the appointment of their curators when the office 



of tutor expired\ 
Cwnuda Strictly speaking there could be no testamen- 

^^^^ taria curatio, because the Twelve Tables confined 
Hva, the pater&milias to the tniela, but it was either legi- 
tima or doUiva. The legttima curatio was that of 
madmen and prodigals^ who were delivered by the 
Frsetors irUeraictum into the control of their ag- 
ncUi; all others would be dative, being appointed, or 
at least their nomination being confirmed, by the 
Prsetor, or any of those magistrates who had the 
Uke authority in the case of tutora 
HwDwdtd, The curalio was ended: i. By the minor be- 
Ffliia ato- comiug of age, tweniy-five years. 2. By the venia 
(BtcUis, i.e. where the minor on account of superior 
discretion obtained permission to manage his own 
afiairs; males at twenty, and females at eighteen 
years of age*, granted by Constantine. 3. By 
death, natural or civil. 4. When the curator was 
removed upon complaint against him, or was p^- 
mitted to resign his office. 5. In the case of in- 
sane persons when they recovered from their 
malady. 

An action lay against the curator in the same 
case as against the tutor. A curator could not 
name a curator in his place; but on account of 
illness or unavoidable necessity, he might appoint 
a deputy, for whom he was answerable, and who 
Actor. was called Actor. 

Tutors and curators before entering upon their 
duties were obliged to give security for the pro- 
perty of the infants and minors, which by virtue 
of their offices came into their hands. This was 
Satiidaiio, called Satisdatio*y and was catUio piwstita datis 
^m!r^ J^P^^^^f ^ security rendered by means of 
sureties. A testamentary tutor was exempted 
from the necessity of giving security*; and so also 

J D. XXVI. 7. 33. T. * C. 11. 45. 1. 

« 2>. 11. 8. I. * Hein. El. 279. * C. v. 41. 4. 
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was he who was appointed by the Praetor cum chap. 
inquisitiofie, after due inveBtigation as to his cha- ^^' 
racter and solvency. All legal guardians were 
obliged to give security, excepting the Patroni. 
If perchance there were several testamentary 
guardians who could not all act, he was preferred 
who ^ve the best security; and in this way the 
selection was usually made when several contended 
for the office. 

The guardian bound himself in a certain sum 
which was sufficient to cover the estate of the 
infant or minor ; and he produced JidejiLSSores, Fid^fut- 
sureties, each of whom were bound in a like sum^^'^- 
as a collateral security. This was done by stipula- 
tion, which was a verbal contract K If the guardian 
were a de&ulter the fidejussores became liable in 
his stead. 

If insufficient security were taken through the 
negligence of the magistrate, he became liable 
for tEe deficiency by the a<Aio mhsidiaria; hut a aio tub- 
this appears to have applied only to the minor '*^*^~' 
magistrates ^ 

Since the office of ^ardian was considered as 
a muntis publicum^, parties might for certain reasons 
claim to be exempted. These exemptions vrer^ Exeuta, 
classed under three heads : 

I. Ob privilegium. 2. Ob impotentiam. 3- 
Existimationis periculum. 

I. Persons who might claim exemption Obt.o&pr/- 
privilegium mi^ht nevertheless voluntarily dis-^^**"'* 
charge the duties of tutor or curator. If they 
intended to avail themselves of their privilege they 
must do so before they entered upon the duties of 
the office ; or, having promised to act, the plea of 
privilege was unavailing^. They must plead their 
excuse within fifty days*. The grounds of volun- 
tary exemption were numerous. First, the jiis trium 
liherorum by the Lex Papia Poppsea ; having three 

» 

* See iwrf. book III. ch. 6. ■ /). xxvii. 8. i. 

* /. XXV. I. * D. XXVII. I. 15. I. • /. I, 35. 16. 

6—2 



84 Of the Bights of Persons 

m 

BOOK children bom at Rome, or four in Italy, or five in 
^' the provinces. Secondly, all magistrates^ gram- 
marians, rhetoricians and physicians might decline. 
Thirdly, the tutor at the close of his office might 
refuse to become curator to the minora 
«. Ofttitt- 2. Ob impotentiam. This involved an inability 

^'*'^^*'** to discharge the duties of the office, such as being 
absent on the service of the state^ being already 
occupied with three tutorships or curatorships. 
Poverty, illness, madness, blindness, and advanced 
age, were also pounds of exemption. 
3. EoM' 3. Ob existimationis periculum. Where there 

^!^^^^f^ had been a serious enmity existing between the 
father of the infant and the person named as tutor 
in his will, and no reconciliation had taken place, 
this was considered as a sufficient cause of excuse, 
because such an appointment was intended as an 
annoyance', by subjecting him to the trouble and 
risks of the guardianship ^ 
Poduiaiio If any grave suspicion should arise that the 
•'*^'*- tutor or curator was either abusing or neglecting 
his trust, he became liable to the crimen suspediy 
which is as old as the Twelve Tables*, and which 
is defined to be accusatio quasi puhlica tutoris vd 
curatoris, non ex fide gerentis, ad remotionem c^« 
et aliquando pcenam arbitriam infligendam com- 
parata\ Any tutor or curator was liable to the 
crimen suspecti, whose conduct was such as to lead 
to the obvious presumption of his being guilty of 
fraud or negligence®. A pupillus could not accuse 
his tutor, but an adult, under the direction of his 
friends, could accuse his curator^; and since the 
accusatio was quasi puhlica any one interested in 
the welfare of the pupil might exercise it, not 
excepting women. Justinian conferred the guar- 

^ C. V. 63. 20. * /). XXVII. I. 6. 17. • /. I. 25. 9. II. 

^ D. XXYI. 10. I. 2. The reader is referred to Dr Coiquhonn's work, 
where the various grounds of excuse are treated of more at lai^. 
• Hein. El. 303. « D. xxvi. 10. 8. 

7 D. XXVI. 10. 7. 
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diansliip on the mother and grandmother in pre- chap. 
ference to the agnati^. ^^- 

This action against a guardian was called the 
Postviatio suspecti^ because the party accusing 
postiUahdt, i. e. petehat actionem before the Praetor*. 
If the Praetor thought sufficient cause was shewn 
dabat actionem^ and the accused party was imme- 
diately suspended from his functions pendente lite. 
If convict^ of doluSy positive fraud, he was re- 
moved cum infamia^ but if only gross negligence 
were proved against him he avoided the stiema of 
infamy*. The power of removal was lodged with 
the Praetor in Bome, and with the Praeses or Pro- 
consul in the provinces. If the accused party 
were convicted before the Praetor of facta airch 
clora, the Praetor having no criminal jurisdiction, 
he was sent to the Praefectus Urbis to be punished*. 
This action would only lie during the continuance 
of the office, its objects being the removal of a 
dishonest or negligent guardian. In case of the 
death of the guardian, or the expiration of the 
guardianship, the remedy was the a^tio tutelcBy 
which lay against the guardian and hiQ fdejiissores; 
and in case of his death against his heredes, i.e. 
his executors. 

The TiUda muLiebris has naturally a place in Tutda mu- 
this chapter, though it is widely different from the ^'**'*"* 
tvtda minorum. The ordinary tutelage of females 
having expired by their arrival at the age of 
25 years, the tuteki mvliehris began. Women 
unmarried, and not in patria potestatCy were in 
perpettui ttUela. The tutor in this case answered 
to what in the law of England would be called 
the trustee. The Romans probably copied it from 
the Athenian law, where the woman could not sue 
or be sued without her Ki;/><o$ being made a co- 
plaintiff or co-defendant*. So also in Rome, if 
the woman was about to marry, or to enter into 

* C.v.^fj.i. Aov. oxviii. c. 5. * Hein. ArU. iv. 6. 19. 

• /. XXVI. 6, * D. xivr. 6. i. 8. ' Hein. Ant. i. 13. 16. 
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BOOK any transaction with respect to her property^ such 
^' . as a purchase^ a sale or a mortgage^ the whole 
would be void unless done with the concarrent 
authority of her tutor. The husband of a married 
woman was her tutor if she were in manu nuxriti, 
but if only in mcUrimonio^ a tutor must be ap- 
pointed^ unless she were in the power of her father. 
The will of the husband frequently contained a 
clause appointing a tutor, for the wife on his de- 
cease, or permitting her to choose one, thus Uxori 
mecB Titius tutor esto, or Titice uxori mecB ttUoris 
optionem do-. This guardianship was considered 
necessary on account of the infirmitas consHii of 
the woman, or, as Gains terms it, animi lemUu\ 
whereby she was liable to be overreached in serious 
matters of business. Hence the importanoe of 
trustees at the present day where the property of 
females is concerned. 

^ See ante, ch. 6. ' Gai. I. 149, 150. * Gai. I. 144. 



CHAPTER X. 
Of CorporcUions. 

BssiDKS the former division of persons con- chap. 
sidered in their natural and civil capacities, there ^' 
are also artificial persons^ called in the Civil law 
Universitates and Collegia. 

Boman corporations are considered to have had Origin. 
their origin as early as the time of Numa. If the 
authority of Plutarch be doubted^ it is certain 
that they existed in all their vigour during the 
Kepublic^ and the law relating to them must have 
been copious; yet we have only two meagre titles 
in the jDigest, and nothing in the Code, for our 
information. 

A corporation is a fictitious legal person recog* i>^/SiM(«m. 
nized by the State as the subjed; of civil rights 
and privil^es. This legal person among the Ro- 
mans consisted of a body of individuals united for 
some permanent object, and invested with the 
power of acting as a single person; but this legal 
person must be considered as entirely apaxt from 
the physical persons who constitute the corpora- 
tion. They were called Universitates^, Corpora', Uniwni- 
and Collegia;. . ^;^" 

Corporations were constituted by public au-^m! 
thority. This was done b;r a law, or a Senatus. 
consultum, or by an Imperial constitution^. 

Three persons at least were required to consti- ff<nD eon- 
tute a Corporation, though it could subsist if the •'**"'**'• 
community were afterwards reduced to one : *' Tres 

^ D. in. 4. I. 3. * />. in. 4. ]. I. 

* D. UL 4. I, * lb. 



88 Of the Rights of Persons. 

BOOK faciunt collegium, ait Neratius Priscus, et hoc 
^' magis sequendum est'/' But if reduced to one 



member, the rights, privileges, and liabilities, would 
still vest in him : '^ Si Universitas ad uniun redit, 
magis admittitur posse eum convenire et conve- 
niri, quum jus omnium in unum recideret, et stet 
CAamcter- nomen Universitatis"." One of the chief charac- 
^J^, a,i^ teristics of corporations, and at the same time 
privUeges, the main object of their establishment, is their 
perpetuity, whereby they are not hable to the 
instability and fluctuation incident to private 
partnerships. Hence their peculiar fitness for the 
promotion of religion, learning and commerce. 
Corporations, when once duly constituted, are in- 
vested with all powers necessary to effectuate the 
objects for which they were created. They can 
make their own Statutes, or bye-laws, provided 
they be not contrary to the laws of the State, 
which provision appears to be as old as the Twelve 
Tables ^ They have a common chest, and can sue 
or be sued, and do all other corporate acts by their 
actor or syndicus^. Two thirds of the members 
were necessary to make their acts valid*; for though 
the authorities here referred to concerned the De- 
curiones in particular, there is no reason to suppose 
that other corporations were not guided by the 
obiigaiwM samo law. The obligations or liabilities of a Cor- 
utiJ!^ ** poration affected it in its corporate capacity only, 
for " si quid universitati debetur singulis non debe- 
tur; nee quod debet universitas singuli debent*." 
A Corporation as such cannot commit crimes or 
How diM- offences. It ceases to exist when the last member 
'^^^' dies, or when it is dissolved by the State. In such 
a case the remaining property belonging to the 
corporation, if it were one designed for public pur- 
poses, becomes the property of the state ; but if 

1 D. L. i6. 85. * D» III. 4. 7. 1. 

* D, XLvii. a 2. 4. ^ D. III. 4. I. I. 

• C. X. 31. 45 ; D. L. 9. 3. « D. HI. 4. 7. I. 
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the corporation were designed for private purposes, chap. 
when it is dissolved by the State, its property is ^' 
divided among the last remaining members. In 
the case of a corporation constituted for private 
purposes, when it is extinguished by the death of 
the last member, the remaining property would 
vest in his heirs. 



ROMAN CIVIL LAW. 



BOOK II. 



OF THE EIGHTS OF THINGS. 



CHAPTER L 
Of Property in General. 

The second book of the Civil law, according to chap. 
the arrangement of the Institutes of Gaius and ' 
Justinian, treats of the rights of property, that is RigioM of 
to say, the rights springing from those things ^""^^^^y- 
which we have lawfully appropriated to ourselves; 
and which consist in the free use, enjoyment and 
disposal of such things without any interference or 
control. The origin of this right we will more 
fully consider in the next Chapter^ the present 
object being to explain those things which can, or 
cannot, be the subjects of property, or in d(minio 
privaio. 

The subjects of property are called Res^ which jfei. 
are thus defined, Quce ^us sunt natures ut in bonis 
esse possint^. And here we have a distinction 
between res and bona. Res are such things as 
may become our property, and, according to the 
definition, may not yet have been appropnated by 
any one. Afber occupation and appropriation they 
then become bona, and are in patrimonio; by which 
term is meant that right of property in things 
which are lawfully possessed, and of which the 
possessor was deemed to be dominuSy so that he 
could dispose of it by sale, or by testament ; and 
which, according to the Civil law, would descend to 
his heirs in case he died intestate. < 

The Eoman jurists divided res into, first, cor- a>rpofofaf 
porales; quse tangi possunt. Secondly, incorporales ; ^^^J^' 
quad tangi non possunt'. The latter of these and 

1 Hoin. El, 3H. " Gai. ii. 13. 14. 
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BOOK the law relating to tliem constitute the subject of 
^' the third Chapter, 

In considering the law of private property, since 
those things only can be subject to it which are in 
patrimonio, things early became divided into two 
classes: first, res eoOra patriTnonium, things in- 
capable of possession, or incapable of being exclu- 
sively possessed by private individuals. Secondly, 
res in patrirrumio, the property of private indivi- 
duals, said to be in dominio private. 

The following analysis wUl explain the division: 



Bob ' 



I. E:ctr» potrvno- 
mum . . . 



2. In patrimonio 



' I. Oommunea 

2. Fublicso. 

3. Nulliufi. 

4. UniyenBitatis. 

I. Sacne. 
9. ReligioflBB. 
3. Sanotse. 

^ I r I. Mobiles. 

I. CorponJeB . { ^ i^^wtea 

T 1 r Servitates. 

[ •• I-icorpondes • { See duip. in. 



5. Divini juris . - 



Jle» Com' 



mvne9. 



Res communes are such things as are common 
to all mankind, e.g. the air, runnmg water, the sea^ 

PiMica. and its shores, ^e^ pvbliccB are rivers and their 
banks ^, seaports and highways, which are common 

NuUivA. to some particular nation. Res nvUius are the pro- 
perty of no one, either because they have not yet 
*been occupied, or because they are incapable of 

Univernta- being occupicd by any private individual. Res 
universitatis, the property of a corporation. Res 
divini juris, which are classed under three heads : 
I . Sacrce, temples dedicated to the worship of the 
Gods. 2. RdigioscBy sepulchres and tombs, where 
a dead body was interred. 3. SanctCB. It is diffi- 
cult to draw the distinction between these and 
sacre&j though there was a wide difference; city- 
walls and ambassadors are examples. The colours 



Divini 
juris. 



^ I. II. I. 5. 



iiMmiAni. 
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of a regiment would perhaps in the present day be chap. 
an example. ^' 

The above-mentioned things cannot be the sub- 
ject of property, because they are said to be extra Extra oomr 
commercitim humanum. Having therefore ascer- 
tained of what they consist^ our attention must be 
confined to res in palrimonio, which are classed 
under two heads ; corporaies or incorporaies. 

Before however t£udBg leave of res extra patri- ^ ««'- 
monium it is necessary to explain the double sense *^' 
in which the Roman jurists considered res nvUius. 
First, Res nuUius actu et potentia simul. These are Acta et 
such things as neither are, nor can be, the property ^^'''^' 
of any private person, because they have been ap- 
propriated to the use of the state, or of a corpora^ 
tion, or have been set apart for reUgious purposes. 
Secondly, lies nvUius actu solo licet non potentia, Ae^ ^oio 
These comprise all things unappropriated, but^^^ 
which are capable of being appropriated, such as 
waste lands^ unoccupied islands, &c., the maxim 
being Res nuUius occupanti cedunt. 

Property, or dominium, in things may be either 
in possession, or in action. The former is called 
Jus in re; the latter Jits ad rem. /«« »» « 

Jm in re is where the owner is in the entire ^ ^^ 
and peaceable possession of his property. Jus ad 
rem is where the party was entitled to the property 
in question, but had not possession till some one 
gave him that possession on whom the obligation « 
' to do so rested. Five hundred aurei which f have 
in a bag would r^resent Jus in re; but five hun- 
dred aurei which Titius owes me on a stipulation 
is Jfis 'ad rem, so long as the stipulation is unful- 
filled. This will be more fully explained in the 
law of actions ^ 

The owner is called DominuSy and his property z>omt- 
Dominium, which is defined to be Jus in re cor- *•"'^• 
poraii, ex quo facuUas de ea disponendi eamque 

* See post, book iv. 
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BOOK vindicandi ncLScitur, nisi vd lex, vd conventio, vd 
^^- testatoris voluntas ohsistdtK 

\ Dominium was either plenum or minus ptenum. 
\ Dominium plenum represents owner and occupier 
' in one person ; minus plenum was where the owner 
let his house to an inquUinuSy or his land to a 
colonus. Here a double dominium is created; the 
former is called directwm^ which represents the pro- 
perty of the landlord, his right of sale, or of action 
to recover possession; the latter utiley which inras 
the right of the tenant to his beneficial occupation 
for the rent he paid, under the conditions, and 
for the period agreed upon. 
Diminium Dominium Quirita/rium. This was the entire 
^^ and indefeasible right of a Koman citizen in his 
property, which rendered him free from all actions 
which would impeach his title ; and none but £0- 
man citizens could possess it. Ulpian gives the 
diflFerent modes whereby it could be acquired, viz. 
I '' Mancipatione, traditione, in jure cessione, usuca- 
^l pione, adjudicatione, legeV" 

If property were transferred to a Boman citizen, 
however lawfully, but unaccompanied by one of 
the above-mentioned legal forms, the receiver had 
no legal title. His possession was caUed Domi- 
nium Bonitariumy he was a hona fide possessor, 
and the thing possessed was said to be in bonis, 
but if deprived of it he could bring no action for 
• its recovery, because he could not prove a legal 
title, and so would be non-suited. A year, dating ' 
from his first possession of the property, having 
elapsed he would then become Dominus quiritarius^ 
usucapione'. This distinction between Dottdnium 
quiritarium and Bonitarium was abolished by Jus- 
tinian*. 

This brings us to res mancipi, and nee mancipi, 
and the difference between them. In the transfer 



* Hein. El, 335. ■ Ulp. Frag. xix. 1, 

' See post. ch. 5. * C. vii. -25. 
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of property mancipation was the usual mode by chap. 
which it was effected ; and it was done in the pre- ^' 
sence of five witnesses, Koman citizens, specially 
summoned for the purpose; the Libripei4 and thi 
Antestatus. In the sale of a slave^ for example, 
the seller said, Mancupo tibi hunc hominem, &c. 
The buyer replied, taking hold of the slave, Hunc 
hominem meum esse aio, &c. ; he then paid down the 
price agreed upon, and the Antestatus called upon 
the five witnesses to bear testimony to the fact. 
This at once vested the legal title in the buyer. 
Without mancipation he would only have had 
bare possession. 

Res mancipi are thus defined, quce solenni ritu Btt^Man- 
inter solos Romanos Cives ita vendi alienarique^^* 
poterant, ut emptor eas mancuparet, et venditor 
earum emctionem prcestaret^. If the purchaser of 
a thing were by legal means deprived of it, the 
seller was bound to make good the title, i.e. erne- 
tionem prcBstare; the maxim of the Koman law 
being caveat Venditor, contrary to the English law. 

Kes nee mancipi erant (juae solenni ritu vendi Am nee 
alienarique non poterant*. But what determined ""*^^* 
-whether a thing were mancipi or nee mancipi? 
Amongst res mancipi Heineccius begins with prsB- 
dia in Italico solo, and mentions res mancipi under 
seven heads, excepting elephants and camels^; 
Gaius excepts bears, lions, and all sminiBls ferce 
ncUuroR*. With these exceptions, the reader musi 
divest himself of the idea that a thing was man-\ 
dpi, or nee m^ndpi from any peculianty in itself! 
The localit y, and not the thing, made the distinc- 
tion. Every thing within ^Si^talicum solum must 
be transferred by mancipation, because the Ju^ 
Itcdicum required it. Adeoque^ says Heineccius, 
et in provinciis, si quando lods erat datum jus 
Itcdicum^. Res nee mancipi therefore were every 
thing which was extra solum, et Jus Italicum. 

* Hod. Aid, n. i. 17. » Id. • Hein. Ant. 11. i. 18. 

* Gai. II. 16. ' Hein. Ant. 11. i. 18. 
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BOOK 

II. 



Property. 



Modes of 
acquiring. 



I. Occupa- 
tio. 



Havino considered in the first chapter what 
are the subjects of property, we now proceed to 
examine how property is acquired. 

And firsts as to the original institution of pro- 
perty. In the beginning of the world every thing 
was res nvJlius; and the maxim being that res 
nuUius occupanti cedunt, the taker acquired that 
title which no one else had. His time and labour 
being expended upon a piece of land in fencing 
and tillage his right was established. Before the 
laws of civil society existed he might be exp>elled 
by one stronger than himself, but this could not 
be done without the commission of a wrong. 
Property at first was often only temporary, lasting 
so long as the occupation continued. If the thing 
occupied were abandoned it became a derelict, and 
returned to its former state of res nuUiv^, and the 
next occupier had a right to it^ 

Property is acquired, i. By the law of nations. 
2. By the Civil law. 

The natural modes of acquiring property are 
three : i. Occupancy. 2. Accession. 3. Tradition. 

And first, as regards occupation. 

Occupatio est apprehensio rerum corporaUum 
nuUius cum animo sibi hahendi^; the taking pos- 
session of corporeal things which belong to no one 
with the intention of appropriating them to our 
own use. 

^ The reader is here referred to Blackstone, 1>ook II. — Of Property in 
general. 

' Hein. El. ccoxlii. 
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Occupatio is divided by the Civil law into chap. 
three heads: i. Venatio. 2. Occupatio beUica. ^ 
3. Inventio. 

One of the earliest vestiges of property would VenaHo. 
be found in those things acquired by hunting as 
necessary for subsistence. The labour and skill 
expended in their capture gave the possessor the 
best title to them ; therefore we find the Civil law 
commences with the rules respecting FeraB, which Fera. 
are very simple. Animals perfectly wild were 
considered the property of the person who first cap- 
tured them: and thev continued his so long as 
tbey were iA his pos^assion. If they escape! he 
did not lose his right if he could retake them ; but 
if he could not recover possession, or even if they 
escaped firom his sights they then became the 
property of the next taker. Wild animals, there- 
fore, of all kinds became the property of him who 
captured them, and that without any regard to the 
place; for if taken upon another man's land the 
taking would be lawfiil, because no one could 
claim a property in them; but the owner of the 
land might prevent a stranger firom coming upon 
it for that purpose: Plane qui alienum fundum 
ingreditur, venandi avt aucwpandi gratia^ potest 
a domino, si is pramderit, prohiberi, ne ingre- 
diaturK 

Tame or domestic animals were said to be man- Manswta 1 
suetas naiiurce, which was determined by their having m^oc^' \ 
the animus revertendi, returning of their own 
accord as domestic fowls to their roost, or swine to 
their sty. Mansuefactce were animals of a wild 
nature in a state of control after their capture, for 
if bees settle on your tree, and there make their 
honeycombs, they are still ferce naturoe, and any 
one may lawfully take the bees and their honey ; 
but after you have enclosed them in a hive they 
then become mansuefactce, and the taking would 
be theft; and the same rule applies to all other 

^ /. II. I. 17, ■ Id. 
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hdlica. 



BOOK wild animals\ Dr Colquhoun calls animals man- 
^' suefactoB naturae, "tame animals*." This would 
appear to lead to confusion. There are animals 
fercB naturae, which may be so reclaimed as to 
have the animus revertendi, but the broad distinc- 
tion between animals mansuetae and mansiiefactw 
is this : the former have a regular animus rever- 
tendi, as domestic fowls or swine, the latter are in 
a state of control, which control being removed 
they would return to their wild habits'. 

Occupation by war extends both to the persons 
and property of enemies. If persons or moveable 
property be taken in lawful war, and be confined 
intra prceddia, or the camps and forts of the 
captors* ; or if any portion of an enemy's territory 
were taken possession of by the Koman people, 
according to the law of war, it became the pro- 
perty of the state*. 

Captives taken in war recovering their liberty 
were reinstated in their ancient ri^ts by the fic- 
tion called Jus Postliminii. If a Roman citizen 
became a prisoner of war all his rights were 
suspended; but they were revived by the Jiis 
•Postliminiiy which is defined by Paulus* as the 
right of recovering what has been lost in war, and 
of being restored to our former status. This was 
accomplished by the return of the party to his 
country, or by escaping to the protection of some 
friendly ally of the state ^. It involves the fiction 
that such an one had never been absent; retro 
creditur in civitate fuisse, says Ulpian®; and if he 
never returned his death dated from the day he 
was taken captive*. The a nimus revertend i is 
essentiaP^, therefore, in the caie of liegulus, who 



JuiPoit 
Ummii. 



1 /. II. I. 14. O0I4. DOCCCLXVIL 8. 9. 

■ Colq. DCCOOLXVII. • D. XLI. I. 5. 6. 

* JD, XLIX. 15. 70. I, 
' Z>. XLIX. 15. 19. 3. 

* 2>. XLIX. 15. x8. 
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was sworn to return to Carthage, the jus post- chap. 
liminii was inoperative. ^^' 

Territory came also under this law, for if an 
enemy have taken possession of land, and after- 
wards abandon it, or be driven from it, it reverts 
to its former state. 

Occupancy in things found, relate, i. To such invenHo. 
things as never had an owner, as a nugget of gold 
found on the surface of the earth or in the sea. 
2. To things which cease to have an owner; as 
treasure and derelicts. Things found become the 
property of the finder; but they must be res nulliits, 
or res derelictoe, i. e. having once had an owner 
they have been intentionally abandoned. An ex- ^ (few- 
ample of a derelict is not easily found in civilized ^*^* 
society, because all property is too valuable, but 
among a semi-barbarous people like the Newzea- 
landers, where a man removes his hut and leaves 
his plot of cultivated ground with no intention to 
resume the occupation, this is a dereUct, and be- 
comes the property of the finder should he choose 
to occupy it. Things found which have been lost Tkkigtiost. 
by accident must be restored to the owner, but if 
the owner were unknown, and could not be dis- 
covered, they would vest in the finder usiu^pione 
as the honajide possessor. 

Thesaurus est vettis depositio pecunicB cujus non Thetawm. 
eoctat memoria^. This comes under the hea^ of in- 
ventio, and corresponds with the treasure trove of 
the English law. It is treasure of any kind hidden 
in the earth, or other secret place, for so long a time 
that the owner cannot be discovered. This isAO 
derelict, because the concealment shows no inten- 
tion to abandon. If it were found on another 
man's land the finder had half jure inventionis, the 
owner of the land half jure accessionis. If found 
on public land, half went to the finder and half to 
the public body to which the land belonged. If 
found by any one on his own land, or in a loctis 

^ D, XLi. I. 31. I. 
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BOOK rdigiosus, which had no owner, the whole went to 
^^' the finder. The finding must be by chance* ; for if 



the person finding be employed to search for it, or 
searched of his own accord, having reason to be- 
lieve the treasure was there, he was entitled to no 
portion of it. Things lost by negligence or chance, 
Things or being abandoned upon necessity, are not dere- 
^1^^ licts. Things accidentally dropped firom a carriage 
«^- in a journey, or thrown overboard in a storm for 
the purpose of lightening the ship, are not derelicts, 
because there is no intention to abandon them, and 
therefore he who appropriates them to his own use 
is guilty of theft*. 
LexBhodia This law of the Bhodians', which was early 
•^'*^' adopted by the Bomans, decided that goods thrown 
overboard by necessity for lightening the ship 
were not to be considered as derelicts, and there- 
fore did not become the property of the finder. 
It is the basis of our modem law of salvage ; for if 
several parties hiring the ship for the transport of 
their property, and the goods of one, or more, were 
necessarily thrown overboard in the voyage to 
preserve the ship and the lives on board, it pro- 
vided that the loss should be borne rateably by 
all according to the value of their property, in 
which also the ship was included. 
i.Accemo. The socoud mode of acquiring property by the 
DefiniHon. j^^^ ^f natious is that of accession, which is defined 
SiSjus acquirendt quod ret nostrce adjunffitur tncre- 
mentum*, the right to that increase which becomes 
attached to our property. The maxim is Accesso- 
rimm sequitur suum principale\ The proprietor of 
the principal thing becomes ipso jure entitled to 
the accessions or additions which may become 
attached to it. 

These accessions were divided by the Roman 
lawyers into, i. Natural. 2. Industrial. 
Natural Natural accessions were of five kinds. 

aecemon$. 

* C. X. 15. • /. n. I. 48. » D. XIV. a. i. 

^ Hein. El. cocliv. ' Broom's Maximt, 368. 
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I. Foettira animalium. The young of slaves chap. 
and cattle belonged to the master. ^' 



2. Insula nova. Islands formed in rivers abut- F<^ura 
ting on the estates of private individuals belong to ^jj^ 
the owners of the land on the banks of the river. 

If di£Earent owners occupy the opposite banks, a /«««^ 
line is drawn down the centre of the stream ; then "*^' 
if the island rises in the centre the respective 
owners of the adjacent estates claim all that is on 
the right and left of the line, according to their 
frontages. If the new land be all on the one side, 
or the other, of the middle line, it all belongs to the 
estate on that side. The owners on the opposite 
banks are the proprietors of the land under the 
water to the extent of their frontage, and therefore 
it remains theirs when it rises above the surface. 
Islands rising in the sea belong to the first occupier. 

3. AUuvto. Whatever is added to land by the AUuvh, 
alluvial deposits of floods belongs to the owner'. 

4. Vis Jluminis. Gaius interprets this as where visFiur 
the force of the current has detacned a part of your *^*'*"' 
estate, and caused it to attach to mine, it does not 
immediately become mine ; but after the trees upon 

it have struck their roots into my soil it becomes a 
part of my estate'. 

5. Alvei miUatio. Where a river changes its^^^*"»»- 
chaanel, the old channel becomes an accession to 

the estate adjoining; or if it ran between two 
estates each shared according to its frontage meet- 
ing in the centre. 

Industrial accessions were, Specificatio, Com- ^'«'««^"«z 
mixtio, Confusio, Adjunctio, ^dificatio, Plantatio **''^*^*''"- 
et satio, Scriptura, Pictura. 

I. Specificatio est modus adquirendi^ quo quis Specificar 
ex aliena materia suo nomine nava/m speciem faciens, ^*^' 
ems spedei dominium conseauitur^ A method of 
ic<iu£mg property wherebf he who ha« made a 
new species from another man's materials thereby 

* J). XLI. I. 7. I. • D. XLI. I. 7. 1. 

' Hein. SI. oooxLViii. 
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BOOK becomes the owner of the things so made. In this 
^' and other cases which are now to be explained the 
question immediately arises, what right has any 
one so to use the property of another ? The reader 
must understand that it is presumed he did so hana 
fide, under a mistake, and without any intention 
to defraud ; but he is bound to pay the owner the 
; value of the original material so used by him. In 
I the case of specijicatio there could be no vindication 
i no action, to recover back the original material, 
j because it had ceased to exist, but the owner might 
! resort to a condictio, an action for damages, to 
J recover the value \ If the nova species chanced to 
be such that the materials of which it was com- 
posed could be reduced to their original state, then 
the original material was to be returned*. It would 
be impossible to reduce wine back to grapes, or oil 
to olives. The value of the grapes and olives must 
therefore be paid to the owner, and the wine and 
oil became the property of the maker. 

2. Commixtio. This was where the nova spe- 
cies was produced partly with the property of the 
maker, and partly with that of another, as where 
a plaster was made of the drugs of the maker and 
another, or a vest from the wool of the weaver and 
another; in these cases the ncoa species belonged 
to the maker, who was bound to make compensa- 
tion for the materials used. This applies likewise 
to res aridcB, as distinguished from res liquids, 
which latter came properly under the head of con- 
fusio. If the com of two persons were mixed, if 
done by mutual consent, it would be joint property ; 
if not, he who took the mixture must compensate 
the other, due regard being had to" the quality of 
the com so mixed. Whenever the commtoctio 
occurred with reference to things which could be 
easily separated, as sheep or cattle, each resumed 
his own property ^ 

1 /. II. I. 25. « 2>. VI. I. 5, r. 

' /. II. I. a. 8. 
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3. Ac^'unctio. This was where one had inter- chap. 
woven the purple of another into his cloth, and by ^^- 
purple is meant any thing of more value than the Ac^ftmctio. 
texture itself, as it could not be separated without 
destroying the web it became an industrial acces- 
sion to the weaver; but if it were so attached as to 

be capable of separation in its original state it must 
be returned ^ 

4. ConfiLsio. This was the mixing of liquids, Oor^fuiio. 
such as wines, or metals in a liquid state ; if done 

by mutual consent of the owners, or by accident, 
the compound was common to the two'. • 

5. jEdificatio. This was where one built on^difietaio. 
his own land with another man's materials, or 
where he built on another man's land with his own 
materials. In the first case he might have returned 

the materials by pulling down the building, but 
a law of the Twelve Tables forbad this, and bound 
the builder to pay in duplum for the materials so 
used. In the latter, if he knew it to be the land 
of another he has forfeited his materials ; and the 
building became an industrial accession of the 
owner of the land ; if he were not aware that he 
was building on another's land then the owner of 
the land must pay the price of the materials and 
labour*. 

6. Plantatio et scUio, planting and sowing. PtantaHo 
If one plant another's tree in his own land, or his ^' 
own tree in another's land, the tree may in each 
case be claimed and recovered, unless it have 
struck root into the soil; in that case it then 
belongs to the owner of the soil ; and if a tree be 
so planted that the roots strike into the land of 
two persons it is common to both*. In the case 
of sowing, if I, being a bona fide possessor, use 
my own seed upon another man's land, this is an 
industrial accession, but I must be paid for the 
seed and labour. If I know that I am sowing 

* /. n. 1. 16, ■ /. II. I. 17. 

• D. XLi. I. 7. \i, * D, XLi. I. 7. 13. 
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BOOK land that is not my own I forfeit my seed and 
^^' labour. Again, if I use another man's seed on 
my own land, as the seed cannot be returned 
I must pay for it\ 
Scriptura. 7. Scviptura^ Writing on another man's paper, 
or vellura. In this case the writing follows the 
material. If Titius write a poem on my paper 
the poem belongs to me, but I must pay Titius 
the expense of the writing provided he were a 
honajide possessor* 

8. Fictura, painting on another's tablet. Here 
the pavTting follows the tablet, for which rule Grains 
thinks no sufficient reason is given'; but according 
to Justinian it is because the value of the painting 
so far exceeds that of the tablets If therefore tiie 
painter be in possession of the picture he must 
pay the value of the tablet to the owner. If the 
owner of the tablet be in possession of the picture, 
he must pay the value of the painting if he meant 
to keep possession, otherwise an action would lie 
to recover the value. In all the above cases the 
transaction is supposed to be bona fide^ otherwise 
j the party is liable to the actio furti. 

The hoha Jide purchaser of an estate was se- 
cured in his right to the crops, according to Paulus*, 
not only which he had sown, but of every descrip- 
tion which the land produced, and they vested in 
B<m<BfiM him as soon as severed from the soil Bonae fidei 
pasaesfor. possossor fructus pcrcipicudo suos £stcit, and the 
reason given by Justinian* is pro ctdtura et cura, 
but he nirther adds that the owner cannot call the 
possessor to account de fructihus ab eo consumptis. 
This has led to disputes among commentators as 
to the fhcctus percepti, and the Jructus consumptu 
It would appear that the owner of the land could 
claim the former, but he would doubUess have to 
pay all the expenses of culture. 

1 D, XLI. I. 9. » Gai. II. 78. « /. U. f. 34. 

* D. XLI. I. 48. * /. n. I. 35. 
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Traditio is the third and last natural mode of chap. 
acquiring property. It is classed among the natu- ^^' 



ral modes, because it was the ori^nal, simple, ^TradUio, 
natural conveyance of property from one to ano- 
ther, with the intention of the owner to part with 
his property, by the mere act of delivery. The 
increase of population would cause an increase in 
the value of property, and derelicts would cease to 
be common. Before a man abandoned his posses- 
sions, and allowed them to fitll again into the com- 
mon stock, he would seek to obtain something in 
exchange, for which he was willing to transfer his 
rights to another; and such an agreement being 
come to, the mere delivery transferred the rights 
of the first possessor to the receiver. 

Traditio est modvs adquirendi derivativus, quo 
dominus qui jus et animum alienandi habet rem 
corporalem ex justa causa in a<:cipientem trans- 
Jert^. The meaning of the word derivatiw^ is 
that the right of traditio is derived from the two 
original modes of acquiring property, viz. occu- 
patio and accessio. 

To make a tradition valid it was necessary,' 
I. The thing delivered must be something corpo-|iVisoeMary 
real, capable of delivery. 2. The delivery must beT^***'*^' 
by the owner, having a right to alienate. 3. And 
an intention to alienate. 4. And no property vests 
in the receiver unless there be a good considera- 
tion for the transfer. 

Traditio was, i.Vera, 2.Ficta, 3.Brevimanu, 
4. Longa manu, 5. Symbolica. 

1. Vera, where a moveable thing was delivered Vera. 
by the owner to the receiver, or if immoveable, 
where the receiver was put in possession*. 

2. Ficta. Incorporeal property was incapable Ficta. 
of absolute delivery. A delivery therefore was 
supposed by the expressed intention of the owner. 

3. Brevi manu. This is where the property irf-Brm 
question is already in the possession of the personl'»«^«- 

^ Hon. El. OOOLXXX. * 2>. xv. i. 8. Id. xli. 2. 3. i. 
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BOOK to whom it is to be transferred, e. g. as a pawn, or 

^^' a thing lent for use. In either case if the owner 

agree to make over the property to him which he 

only holds as a security, or for his accommodation, 

no further delivery need be made*. 

4. Longa manu is where lands at a distance 
are pointed out by the owner, and so delivered by 
his verbal declaration ^ 

5. SyTnbolica. This is where the keys of a 
warehouse or a cellar are delivered to the pur- 
chaser whereby he can possess himself of the pro- 
perty which they contain*. 

The above-mentioned acts need not necessarily 
be done by the owner of the property himself ; for 
if done by his procurator, attorney, or recognized 
agent, the transfer will be equally valid. 

^ Lu. I. 44. * jD. xlt. 1. 18. 9. 

• D, XLi. I. 8. 6. 
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CHAPTER III. ^ 

Of rights, or things incorporeal, and of real and 

personal Services. 

This chapter treats of the second division of chap. 
property, res^ncorporales, quae tangi non posflunt. '"' 
These are rights which spring from real estates, 
and correspond with the chattel real of the English 
law. They are called " servitutes," services. Aservitus, 
servitus is thus defined, jus in re aliena constitutum, ^fi^^^^- 
quo dominus in re sua aliquid pati, vel non facere 
tenetur, in alterius personcB reive viilitaZem^. A 
right established in another's property, whereby 
the owner of that property is bound to permit 
something to be done in it, or to forbear to do 
something himself* for the convenience of some 
other person or thing. A servitus, therefore, con- . 
sists either in patiendo or non faciendo, the former.' 
being a positive, the latter a negative BernceJpotiHve 
Services are divided into real and personal; and^"^^^ 
real are again divided into rural and urban. ^ ««<* 
Before proceeding to explain these it is advisable ^ 
to premise a few words as to their origin and 
importance. 

The Roman Servitus realis corresponds with 
the easement of the Enghsh law. The property Origin of 
of any one must, as a general rule, of necessity ^^J^ 
be contiguous to that of some other proprietor; 
and the right which every owner has to the free 
use of his property very early led to the various 
servitutes. If the land of one were so situated 
that he could not get to or from the public high- 
way without passing over the land of another ; or 
if he could not drain his land without cutting 

^ Heio. El, cooxon. 
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a channel through that of his neighbour^ he would 
in the first case be entitled to the servitus of iter 
and viay i. e. of a foot-path and road ; and in the 
latter to that of aqudeductus, drainage ; and these 
rights might be established by tacit consent^ or by 
mutual agreement. The estate which fiimished 
the servitus was called the prcedium serviens ; that 
which claimed and enjoyed it, the prcedium domi- 
nans ; and this applied to all real services whether 
rural or urban. Personal services had their origin 
in contracts, legacies, or the judgment of a court. 

The services attached to rural estates were the 
following: /fer, a footpath, Acttis, a driftway for 
driving cattle to and fro, Via, a road for going 
with carts and waggons, AqacBductus, the right of 
drainage through another's land. Among the 
rural services were also the following : aqucB haus- 
tus, pecoris ad aqaam adpulsus, jus pascendi, 
calcis coquendcBy arence fodienda^, Ac. * It will be 
seen therefore that via contained both Iter and 
Actus. Iter might be used for carrying a chair or 
litter, a horse also might pass*. Actus included 
the passage of beasts and carts and waggons, pro- 
vided they were empty; but you must not cany 
your spear up lest you knock the fruit off the 
trees. Via was the right of passing with loaded 
carts, and vou might carry your spear upright*. 

The urban services could only arise where the 
buildings of two persons were contiguous, but 
these services were not necessarily confined to 
towns. They were principally as follows: Jus 
oneris ferendi, the right of leaning your house 
against that of your neighbour; Tigni immittendi, 
of inserting a beam into your neighbour's wall, 
projiciendiy of overhanging his property; StiUicidii 
vd fluminis recipiendi, the right of having your 
eaves and gutters to drip and flow on to your 
neighbour's premises; ^AUius tollendi, vel non td- 
lenai, the right of building your wall higher, or of 



* 2). VIII. 3. 1. 
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preventing your neighbour from doing bo; Lumi- chap. 
num, et ne luminihus officiatuTy the right of having ^"' 
windows, and of preventing your neighbour from 
intercepting the light ; ProapectuSy et ne proapectui 
ojfficiatur, the right of prospect, and of preventing 
your neighbour from intercepting it by building 
or planting'. 

These urban services require some further 
explanation, because an act such as leaninfif my 
Use against that of my neighbour, or of IrJ- 
ing my beams into his waU, would prima facte be 
an unlawful act. How then did these rights arise ? ^^^ 
The most natural solution of the question is this ; *"''^**' 
both estates, the serviens and the dominans, were 
ori^aUy the same property; and on sale and 
divisions these services necessarily arose. If I 
build a row of contiguous houses, or an insula 
domorum, a block of houses, as it was called at 
Home, on my own property, I am at liberty to do 
so as best suits my convenience. I think proper 
to lean No. 2 against No. i, and to make the 
outer wall of No, i support the roof of No. 2, by 
inserting the beams into it Suppose I af^^rwards 
sell No. 2, immediately the right oneris ferendi, 
which before had no existence, attaches to the 
purchaser ; but he must be careful to include this 
in his agreement of purchase, which waa done by 
a stipulation in this form. Paries oneri ferundo uti 
nunc est J ita sit*; and thus the servituswas created,* 
and was transmissible to whomsoever became the 
owner of the house. So, again, suppose the win* 
dows of No. 2 looked into the garden of No. i ; 
unless the purchaser stipulated for the Servitus 
luminum his windows might be blocked up the 
next day. He would therefore bind the vendor 
against any obstruction thus : Lumina uti nunc 
sunt, ita sint '. And so of all other services which 

* /. II. 3. 1, i). vTii. 2. 5. 3. 4. 

• D, VIII. 2. 33. Hein. AnL n. 3. 3. 
' Hein. Anf. it. 3. 8. 
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might be in any way necessary for the due conve- 
nience and enjoyment of the house. 

The following rules respecting services must be 
observed, i. Every service which is claimed must 
spring from the property of another, for nuUi res 
sua servit^. 2. No service can consist infounendo, 
but in patiendo, or non faciendo^. 3. Every ser- 
vice must be entire in itself'; and lastly, 4. It must 
be founded upon a perpetua catisa^ the ground of 
the claim must be of a continuous nature. 

The rural and urban services were created, i. 
By stipulation or contract. 2. By will*. 3. By 
prescription, L e. by uninterrupted enjoyment for 
the period required by law«. They were conveyed 
by a qiuisi traditio, the delivery of the estate which 
claimed the servitus operated as the delivery of the 
servitus also^. 

These rights were extinguished : 

1. By consolidation, i.e. where the res domi- 
nans and the res serviens became the property of 
the same person. 

2. Bemissione®, by surrender of the right, or 
by allowing the owner of the res serviens to do that 
which obstructs the exercise of the right. 

3. By ceasing to exercise the right; and 

4. Lastly, by the destruction of the res serviens. 
We must now consider the personal services, 

which were classed under three neads; Ususfmo 
Jtts, Usus, and Habitatio. 

I . Ususfructus est jus alienis rebus utendi fru- 
endi salva rerum substantia^. The right of using 
and enjoying the property of another without 
damage to the thing so enjoyed. Usufruct was in 
fact an estate for life, or for years, generally created 
by contract, or by will ; more frequently perhaps by 



1 2). vin. 1. 26. 
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last will and testdment, where the testator wishing chap. 
to provide for his widow, or some other relative, in. 
left his estate to his son detracto usufructUj and 
then gave the usufiuct to the widow; who would 
thus have the entire use and enjoyment of the 
estate for Ufe, unless a shorter period were named ; 
and at her death the son would come into full pos- 
session. It is thus that a person who had the 
usufruct was said to enjoy res aHence; because in 
this case, as the English law would express it, the 
fee was in the son. It might also arise by pur^ Smo con- 
chase, as where one had the right for life, of for *'*^"**^- 
years. Occasionally it might arise by the decision 
of a judge in jvdiciis divisoriis where a family 
estate was divided among several claimants ; per- 
haps it might be of such a nature that an equitable 
division could not be effected without giving to 
one of them an usufruct. It arose also by law, 
as where the &ther had a right to the son's pecur 
Hum paganum. 

The rights of the Usufructuarius extended to Therighu 
every thing that the estate produced*; but this^tiSlU^ 
was confined to the fructus ordinarii; therefore he *'*^ 
would not be entitled to thesaurus if found. He 
could let the estate, or even sell his life interest in 
it ; but he could not change the res JructuaricB, 
even though it might be an improvement •• Usu- 
firuct could not properly apply to res Junaibiles, 
articles of consumption, qtuB numerOy pondere^ et 
mensura consistunt, such as com, wine, or even 
money; but it appears that a senatus consultum 
was passed in the reign of Tiberius^ allowing the 
quasi usufruct of consumable articles ^ but a secu- 
rity was exacted from the Usufructuarius that he 
would return the like in quantity and quality. 
Usufruct was terminated : i . By the death of the 
possessor, natural or civil. 2. By the consolidation 

^ D. vu. I. 59. * D. VII. I. i^ 7. 

* Hein. El, ccccxix. * D. vii. 5. 8. 
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^QQ2: ^^ ^^ ^^^ estates. 3. By the destruction of the 
n. resfructuariw; and lastly, 4. By non usage. 

2. Usus est jus alienis rebus tantum ad neces- 
sitcUem utendi, mlva earum substantia^. 

Here it will be observed that the person to 
whom usus is ^ven is limited to the jus utendi; 
but has not the jus fruendi, which latter word, in 
its legal signification, meant the taking without 
stint of all that the subject matter produced. 
Bi^of Xhe Usuarius could take as much of the pro- 

*''*^"*" duce of the garden or &rm, as the case might be, 
as was necessary to supply the daily wants of him- 
self and fiunily, such as apples, olives, hay, straw, 
com, and whatever the farm might produce; but 
he must' not take these things usque ad conipen" 
dium, to make a profit of tiiem, as this would 
be abusus\ It appears from the Digest that the 
rights of the usuarius would often vary accordiBg 
to the wording of the will, and the peculiarities of 
the things in which the umls was constituted ; and 
the law was construed in a much narrower sense 
before the time of Ulpian*. If a usus were 
granted to one it was to be interpreted pro dtgni- 
tate ejus. If the usus of cattle were given it was 
interpreted to mean only for draught, or for ma- 
nuring the land, but in Ulpian's time the usus of 
the milk was allowed ^ 

He who had the usus of a house could occupy 
such parts of it as were necessary for his con- 
venience together with his famUy and servants'. 
If the grant were to a single woman, and she 
afterwards married, her husband had a right to re- 
side with her*. The Usuarius was strictly confined 
to the enjoyment of such things only as the usus 
specified; the extent of the user must be tantum 
i ad necessitatem; and the usuarius could neither 

1 Hein. El. ooooxxvi. 

■ D. vn. 8. I a. I. » Id. * D. vn. 8. n. i. 

• D. VII. 8. «. I. • D. vn. 8. 4. m 
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sell, let, nor give away his right, which was ter-| chap. 
minated by death natural or civil, and also byj ^^' 



omitting to exercise the right for ten years. 

3. Hdbitatio est jtis alienas cedes inhahitandi Sabiuuw, 
salva earum substantia^. This servitus contained 
more than vsus, but less than ususfructus. It may 
be said to be a life estate in a house ; the habitarius 
could sell or let his right, but it must be confined 
to the JTis inhabitandi, and the house could not be 
used for other purposes than inhabitation*. This 
terminated like the foregoing; but it appears it / .^^^^^^ iv^ 
was not lost by the capitis aiminutw; for which ^^'^^ ^ 
Modestinus seems to give a very unsatisfactory 
reason, because it consisted in facto and not injure. 
It is difficult to conceive how the two could be 
separated. But see D. 50. 17. 24. 

^ Hein. EL ccocxxix. " 0. iii. 33. 13. 
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CHAPTER IV. 

Of the Persons by whom Property might be 

acquired. 

BOOK Property might be acquired not only imme- 
^" diately by a man's self, but also mediately by 



others whom he had under his power, as a son and 
a slave. 

It has already been explained^ that children 
under the power of the father, and slaves 5 were res 
mancipi; and as such were incapable of the 1^ 
possession of property, consequently, whatever they 
might acquire belonged to their respective parents 
or masters. Yet both a son and a slave were allowed 
to have some little property of their own, which 
was called peculium. This was the consequence of 
the gradual relaxation of the pcUria and dominica 
potestas. 
Pecuiivm. PecuUum est pusUla pecunia quam filitLsfami' 
lids veL servus a rationibus patemis v&, dominicis 
separatam habet^: a very small sum of money 
which the Filiusfamilias or the slave was allowea 
to have to his separate use from his father's or 
master's accounts. This did not depend on the 
son, or slave himself, but must be expressly granted 
by the father or master*. It was 




Peculium 



Oastrensa 
Quasi Castrense. 



1. Militare . . A^' 

-n f I. Profectitium. 

2. Fairanum . . . < * , .... 

^ 12. AdTentitiiiiiL 



MUUart. The militare peculium was apparently at first 

only castrense^ and it consisted of whatever a filius- 

^ Book I. cc. 3 and 5. 

* Hein. El, coooLXXUi. ; D. xv. i. 5. 3 and 4. * Z>. xv. i. 4- 
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familias received from his father and relations, as chap. 
necessaiy for his military outfits This privilege ^^' 
having been conceded to the son who entered the 
army, it ultimately became impossible to deny the 
same to his brother who assumed the profession of 
the law, or of medicine. We find the Emperor Leo, 
A.D. 469*, recognizing the militia togcUa to which 
the peculium quasi castrense was conceded; and 
Justinian decreed' that this, consisting of what- 
ever a fiUusfamilias obtained as an advocate, or by 
the exercise of any other liberal profession, should 
enjoy the same privileges as the castrense. 

With respect to ttie peculium c q>stre nse and 
^[ucLsi castrense, the son possessed an entire right 
m it, and was so far considered as a paterfamilias; 
for he could dispose^ of it by ^fb inter viyoSj and Castrente 
make a mortis causa donatio*. If he 3ied intestate ^^^^^^ 
and witCout chttdreh his fatter was his heir*. ' 

Pogranw^ signified whatever was not military ; P^^um. 
and the paganum peculium was divided into pro- 
Jectitium and adventitium. The profectitium con- 
sisted of whatever the son received from his father; Profee- 
the legal estate as regarded this still remained in '*^*"'"" 
the father, but the son had the possession and the 
management. Yet if for any cause the father's 
property were confiscated the son's peculium pro- 
fectitium was protected by a constitution of the 
Emperor Claudius*. The peculium adventitium ^.^^f^*- 
consisted of whatever the son obtained from any *^^' 
other source than through his father, e.g. by his 
own industiy, or as gifts from his relatives and 
friends: here the legal estate vested in the son, 
but the usufruct belonged to the father, who, in 
case of emancipation, was at liberty to retain half 
the usufruct for his life. Since the son, in this 
case could make no will, this peculium was subject 
to the law of intestate property. See Nov. 118. 

1 D. XLix. 17. II. • C II. 7. 7. 14. • (7. III. 39. 37. 

-* SeepoBt, ch. 5. <^ />. xlix. 17. 14. 

« D. IV. 4. 3. 4. and GtBtbofred'a note. 
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BOOK In what has been said above respecting the rights 
^' in the peculium of the filius&milias^ should it ap- 
pear, in consulting the authorities, sometimes to 
involve contradictions, these are to be explained by 
the progressive curtailment of the paternal power. 

PeevHum A slave could uot Dossess any thing of ms own. 

%^, While the advance of civilization and refinement 
gradually softened the position of the filiusfamilias, 
the slave remained incapable of the smallest rights; 
all that he acquired belonged to his master. Still 
he was allowed his peculium, which arose in this 
way. The slaves received their rations once & 
month, thence called their menstruum, which con- 
sisted of five measures (modii) of com, and five 
denarii. Whatever by care and economy they 
could save firom this constituted their pecdiumy 
which they were allowed to possess; and by ex- 
treme parsimony they sometimes acquired enough 
to purchase a senms vicarivs, whom tihey let out to 
hire. The slave's peculium, like himself, was also 
liable to his master^s creditors, if he became in- 
solvent \ If a slave were appointed heir by testa- 
ment he could not accept the office without his 
master's permission, because it might prove a dam- 
nosa hereditas, and thereby bring loss to his mas- 
ter. If he accepted with his master's permission, 
whatever was die benefit vested in the master 
Property could be acquired by a slave of whom 
one nad only the usufi^ct, but this was confined to 
such things as arose from the slave's ardinart/ 
labour ; and if the slave were appointed heres in a 
testament the benefit went to his owner, not to the 
usufinictuary. Freemen were sometimes reduced 
to a servile state from debt, and so condemned to 
serve their creditor. Liber homo bona fide serviens 
is an expression often occurring; and whatever 
their wort produced belonged to the person whom 
they served. All this is clearly explained by 
Gains*, to whom the reader is referred. 

* Hoin. AtU. n. 9. 3. « Gai. 11. 86—95. 



CHAPTER V. 

Of the Civil Modes of acquiring Property. 

Wb have already explained in the second chap- chap. 
ter of this book the mo<fe of acquiring property by .J^— 
the law of nations, we must now consider those 
methods which have arisen from the Civil law. 

The Civil modes of acquiring a right in things Civamode% 
were chiefly three: — i. Usucapion or description, f""^*" 
2. Donation. 3. Succession. perty, 

I. Usucapio est adjectio dominiiper continuon Uweapio. 
tionem possessionis temporis lege definiti^: a mode 
of acqmring property by means of a continuous pos- 
session for a period determined by law. Usuca- 
pion dates from the Twelve Tables, where it is 
termed usus aiLctoritas, which provided that the 
possession of land for the space of two years, 
or of moveable property for the space of one year, 
should establish the title of the honafde possessor. 
Usus auctoritas fundi biennii, ceterarum rerum Utus auc- 
annuus usus esto. In the early period of the re- *'^''*^' 
public this statvti temporis spcUium* was deemed a 
sufficient allowance of time for proprietors to claim 
their property; if they failed to do this the bona 
fide possessor might avail himself of the power 
which the law gave him, and for ever exclude the 
original owner. The thing must be possessed bona 
fide; nee vi, nee clam, nee precario. Hence a 
thing stolen could never be acquired by usucapion, 
though this was at first interpreted to apply to the 
thief only; therefore the I^ex A tinia was passed, i^^At^A^-^^y I 
whereby it was decreed that stolen property, though ^^' ^f ^i 

it came into the hands of a bona fide possessor, 

^ D. XLI. 3. 3 ; Ulp. Prog. xix. 8. • JD. xu, 3. i. 
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BOOK could never be capable of usucapion unless it had 

— ^ — returned to the possession of the original owner*. 

This applied to moveable property only, and the 

j^ ^^ principle was subsequently extended to res vi po^ 

piotia. sess(B by the leges JWia jkud JPlotia^ about 



^r . BBr. 



the year u.c. 665 L whereby persons violently dis- 
possessed ^oTTa^s and immoveables, might make 
good their claim at any distance of time. 

The very short time allowed for usucapion might 
be sufficiently adapted for the state of society when 
the Twelve Tables were published; in process of 
time, however, it began to produce injustice, and to 
lead to frauds: accordingly about the year a.d. 
220 we find both XJlpian and Paulus, who were 
contemporaries, speakmg of hngcB possessionis prtB- 
rogativa^, and hngcB possession-is prcBScriptio* ; and 
which Paulus says was, with regard to immoveable 
property, inter prcBsentes decennii inter absentes 
vicennii spatio continuo^. This is the prcescriptio 
longi temporis which had been gradually arising. 
Pratenp- PrcBscriptio cst eocc&ptio qua is qui rem longo 
'•^' tempore possederat, sese (xdversus dominum tu^ch 

tur^: a plea whereby he who possessed a thing for 
a long time defended himself against the owner of 
the property. The old usucapion was enacted by 
the Twelve Tables, and therefore was a matter of 
strict law; the extended period o£ priBScriptio must 
at first have rested upon the interpretationes pru- 
dentum, aided by the equity of the Praetor, and so 
continued till Justinian settled the law. Vetu^M, 
says Paulus, pro lege habetur minicendarum scilicet 
litium causa^. Long and uninterrupted possession, 
or usage, established the titie of the bona fide pos- 
sessor, i.e, he who had received the thing as a gift, 
or as a purchase from one whom he believed to 
be the proprietor®. But an error in law is fisttal, 

1 D, XLi. 3. 4. 6. • D. XLI. Jt 33. «. 

• D. ZLin. 19. 5. 3. * D. xviii. I. 76. I. 

» 12. A V. a. 3. « Hein. El, 438. 

7 D. XXXIX. 3. 2. 8 /), L. ,5. 109. 
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because juris ignorantia rum prodest^. Justinian chap. 
finally abolished all distinction between usucapion ^' 
and prescription, as well as between res mancipi 
and nee mancipi, and decreed that the longi temr ^Jf^*'* 
ports possessio should be fixed at three years in 
W moveable, and ten yea^B, in thin^ fmmove- 
able, if the owner were in dvitate, and twenty if 
he were absent; and he made the law of prescrip- 
tion to apply equally to incorporeal as to corporeal 
property*. 

To make a title good by prescription there must! whtu «e- 
be an original bona fde possession', founded on aJShTi'^ 
Justus titukts, and the possession must be QonimM-^Qood me. 
ous for the period required by law. 

Uaurpatio was the interruption of possession be- UmrfoUo, 
fore the necessary time for establishing the prescrip- 
tive right was accomplished^. Durmg usurpatio 
the time counts if the claim of the usurper be 
bad*. 

There was also the prcescriptio longissimi tem- Longunmi 
poris, of thirty, forty, and a hundred years. Thirty ^^''^• 
years applied to cases of mala fides, and defective 
mes; irby years to pubUc property, or that of 
the emperor^; and an hundred years to the church^ 

The civil law of any state might justly be said ^?^ ^ 
to be very imperfect that posses^ not these sta- tu Law/ 
tutes of Umitation. The reason assi^ed for them 
by the Bomans was ne rerum dommia in incei'to 
essent; and no one had a right to complain who 
thus lost his property, for viaetur alienare qui pa- 
titur usucapi^. 

2. Donatio, a gift, is classed among the civil ^2^' 
modes of acquiring property : Donatio est liberdlitas *^*'*^- 
in acdpientem nuUojure cogente coUata^: when one 
firom mere liberality bestows any thing on another. 



* J), xu. 3. 31. 

' /. n. 6. pr. ; D. XLI. 4. 1. 
" D, XLI. 6. 3. 
^ Nov, 9. 

* Hein. SI. 455. 



• C. vn. 31 ; (7. vn. 33. n. 

• D. xu. 3. 5. 

• C. vn. 39. 

" D. L. 16. 18. 
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BOOK not being compelled to do so by law, or induced 
^' as the requital of services. 



Donations were, i. Inter vivos. 2. Mortis causa. 
-3. Propter nuptias. 
Inter vivos. Justiuiau decrocd that a donatio inter vivos 
was a civil mode of acquiring property. The gift 
was complete as soon as the donor had expressed 
his intention either verbally or in writing^, and he 
^^terf^ was bound to make the delivery*. If the gift ex- 
ceeded 500 solidi in value it must be registered*. 
To make a gift perfect there must be the consent 
of the donor and donee ; the donor must have the 
power of alienation, and the thing itself must be 
that which is capable of transfer. 

As a general rule a donatio inter vivos unac- 
companied by any condition was irrevocable, and 
it is so absolutely by the law of England; but 
the Civil law makes it revocable in the following 
^l^fj^'l cases: First, if the donor disposed of more than 
three-fourths of his estate, and did not leave a clear 
fourth part to the heir; secondly, if any condition 
{ were annexed, and the donee failed to fulfil it; 
thirdly, if the donee was guilty of insignis ingra* 
titvdo towards the donor, as where he injured 
( him by fraud or slander; fourthly, the gift not 
1 being duly registered; and lastly, in the case of 
/ the patronus who had made over his estate to his 
! libertus, having no children, if he had a child bom 
' afterwards the gift was thereby rescinded by a con- 
', stitution of Constantino*. Though the lustice of 
1 this has been questioned it comes withii the rule 
i that the heir-presumptive must give way to the 
! heir-apparent. 
Mortu ^ dooatio mortis causa is thus defined by 

D^nUixm. Marciauus: Mortis causa donatio est cum qui 
hai>e7*e se vuU, quam eum cui donat: magisque eum 
cui donate quam heredem suum^: when a man, 
moved by the consideration of death in a serious 

1 /. n. 7. 2. » C. viii. 54. 35. 5. » C. vm. 36. 3. * 

* C. viu. 56. 8. » D. zxxix. 6. I. 
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illness, or when going to undertake a dangerous chap. 
enterprise, gives to the donee that which he had ^' 
rather retain himself, but which he wishes the donee 
should possess rather than his own heir. Every How e*- 
one could make this donation who could make a**"***^*' 
will, and all could take it who could take a legacy \ 
It must be made in the presence of five witnesses 
present at the same time^ It was not complete 
unless followed by the death of the donor. A 
filiusfamilias could make this gift with the permis- 
sion of his father'. 

A mortis causa donatio in some respects differs 
from a legacy, but there is no practical distinction* 

Donatio ^propter nvptias, called before the time Donatio 
of Justinian donatio ante nuptias, because, except JJJ^^. 
in certain cases, no gift could be made by the hus- 
band to the wife after marriage. This was a gift 
made by the husband to the wife on account, or in 
contemplation, of marriage. The woman on the 
occasion of her marriage brought her dos, property 
in some form, of which the husband had the use, 
and which usually was to be returned at the death 
or divorce of the wife; and the donatio propt&r 
nuptias was considered a security, caution money, 
for the Dos, if the husband failed to account for it. 
This donation might be made after marria^e^ if 
made before marriage and the marriage did not 
take place it must be returned^. 

MuTius differed from donum because it was that Muhu: 
which was given officii causay whereas donum was 
liberalitas in acdpientem coUata, nuUo jure cogente. 
Munus differed from donum as the species from the 
genus. Munera were given at the beginning of 
the new year called ^renae, on birth-days, and 
wedding-days ; also by clients to their patrons, and 
were carried to such an extravagant extent that 
the Lex Cincia was passed a.u.c. ^^j called the LexCinda. 
Lex muneralis, preventing munera altogetl)er in 

1 D. zxxix. 6. 15. 9. * C. vin. 57. 4. 

» J>. XXXIX. 6. 2$. * C. V. 8. TO, * 0. V. 3. 2. 
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BOOK some cases^ and fixing the sum to be paid to an 

_JEL_ advocate for his services. It also required that 
muneraj when bestowed on certain persons, should 
be accompanied with mancipationV 

J>o». Dos signified the property which the woman 

contributed on the occasion of the marriage to- 
wards meeting the expenses of the household. It 

D^niHan. is defined as pecunia data marito ad sustinenda 
matrimonii onera. It did not-necessarily consist of 
money, it might be cattle, slaves, or land, or all of 
these. The word itself is incapable of translation; 
some have called it dower, but this creates con- 
cision, because it signifies the right of maintenance 
of the English widow out of her husband's estate. 
The Dos was settled before the marriage between 
the sponsiis and the father or tutor of the sponsa. 
Sometimes this was done in writing, caUed the 

inttrumm- instTUTifienta dotolia. 

ta d4daiut. rpj^g jp^^ either dabatur, dicebatuVy or promitte- 

batur. Dabatur: this was when it was paid down 
ikfdabar in moucy, or handed over to the husband. In the 
^' former case the money was sealed up in a bag and 
placed with the Auspex\ who delivered it to the 
dieOxour; husbaud the day after the marriage. Dicebatur: 
here the dos was declared thus, Dos est decent 
promUie' tolenta, to which the sponsus replied, Accipio^ Pro- 
*^- mittebatur: this was where the dos was secured by 
a stipulation payable by instalments in one, two, 
and three years*. When the dos consisted of pro- 
perty that was of a nature to become deteriorated 
by use, such as cattle or slaves, it was cestimata, 
valued at the time of delivery : so that the hus- 
band in such case could dispose of it, but was 
boimd to return the value. 
ProfedUia The dos was profectitiaj or adventitia: the for- 
J2Jie^[ nier was what was given by the fether of the bride, 
the latter was every thing that was derived firom 
any other source. As a general rule the dos prqfec- 

* Hein. Ant. n. 7. 10. ' Juv. Sat. x. 333. 

« Hein, Ant. Ii. 8. 6. * Hein. Ant. n. 8. 5 ; TJlp. Fr. vi. 13a. 
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titia was returned on the death of the wife to her chap. 
fether^-: the adventitia became the property of the 7- 
husband; the father of the wife could have no 
claim to it. This was the general rule, but the 
instrumerUa dotcdia contained provisions on this 
subject varying as the parties agreed. Sometimes 
the husband was to retain the dos prqfectitiay or a 
moiety of it, if the wife died leaving children*. 
These nuptial settlements might take place after 
as well as before marriage, and exhibited all the 
varieties of station and circumstances of the parties 
concemed^ Sometimes the giver of the dos ad- 
ventitia stipulated that it should be returned on 
the dissolution of the marriage ; this was called dos ^ reaep- 
receptitia. 

The right of the husband over the dos is exr itight<iftke 
pressed in the definition ad mstinmda matriTrumii ^^ 
onera; he had therefore the full usufruct during ^dm, 
the marriage ; but he could neither sell nor mort- 
gage the fwadus dotalis even with the wife's con- 
sent, by the Lex Jvlia. 

If uie farm were in the provinces he could jiell, 
but not m ortgag e. Justinian forbade this^. Thei 
husband ^as allowed to alienate the ^^lonctpia, 
chattels attached to the dos; he might therefore I 
manumit a slave who formed part of it, because as [ 
he was valued at the same time he received him | 
he must deposit the money, or substitute a slave of ' 
equal value\ 

It was not incumbent upon the woman to deliver Pca'a^^ker- 
over all her property as dos^ though this, probably, "^**' 
was generally done. If any part were reserved it 
remained under the trust of ner father, or tutor; 
and this was termed paraphernalia, which is de- 
fined as hona qiuB prosier dotem uxor habet. The 
husband had no right to this beyond what the wife 
might grant him. If the wife had any part of her 

1 2). xxin. 3. 6. • JD. xxni. 4. «6. 2. 

* 2>. xxin. 4. I ; and see the whole title. * 1, 11. 8. 

• 0. V. i«. 5 ; />. xiLin, 3. 4«. 
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para/pherricdia consisting of chattels in the house, 
the husband had the use of them; but Ulpian 
says, she made an mventoiy of them, which the 
husband signed, and she kept it for her security^ 
The paraphernaUa might consist of any amount of 
property, and, therefore, differed widely from the 
same subject in the English law, which comprises 
only the wife's wardrobe and jewels. 

The husband was liable for any neglect in 
itaking due care of the dos:' if he exercised the 
jsame care about it that he did with regard to his 
!own property, as a harms paterfa/mUiaSy he was not 
I liable for culpa levis*; but he must answer for culpa 
' latay or gross negUgence, and bear all the burdens 
consequent upon the enjoyment of it. Upon the 
dissolution of the marriage, either by divorce, or 
the death of the husband, the wife was entitled to 
the restitution of the doSy which she could enforce 
by the actio rei uocorice. Justinian abolished this, 
and substituted the actio ex sti^idatu instead, as 
stated in the Institutes". If the wife died before 
the husband the dos went back to her family, not- 
withstanding children were left, unless otherwise 
agreed upon*. 

Gifts between husband and wife were either 
impossible, or forbidden. In the case of the conr 
ventio in manum they were impossible*, on account 
of the unitas personcB ; where there was no conventto 
in Tnanum they were forbidden, lest, as Ulpian 
says, mutuato amove invicem spoliarentur^. ^ut 
a donatio mortis causa, or divortii caiisa, was 
valid, because, in either case, the relation of hus- 
band and wife ceased at the time the gift took 
effect. The wife might confer on her husband 
whatever was necessary to enable him to assume 
the senatorial dignity, or any other public honour^. 



1 D, xxni. 3. 9. 3; C. V. 14. 8. 

» D. XXIV. 3. 15. 5 ; D. XXIII. 3. 17. 

* D, xxui. 4. 16.2. 

• D. xxiv. I. I. 
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* D. XXIV. I. 3. 10. 

^ D, XXIV. I. 40. 
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But a gift from the husband to the wife became chap. 
valid at his death, so far that the heir could not ^' 
recall it where the donor had not done so in his 
lifetime'. 

A g^ft from a father to his unemancipated son Betwem 
was also invalid on account of the Unitas personcB, son. " 
and at the death of the father would go to the 
HereSy unless he made it a legacy to the son in 
his wHl. 

Besides those methods of acquiring propertv 
by the Civil law which we have now explained, 
viz. Tnancipatio, usucapio^ prcescriptio, and donor 
tio^ the following must also be noticed, though they 
are omitted by Dr Hallifax. These are In jure ; 
cessio, Svh corona emptio. Audio, Adjudicatto, and \ 
Lex. 

Injure cessio. This was, in fact, the conveyance /»>»« | 
of property from one to another by means of a^**^' 
fictitious s\iit. Three persons were concerned in 
the ceremony— the sham plaintiflf, the sham de- 
fendant, and the Praetor. The plaintiff, who was 
either vendee or donee, vindicahat rem. The 
defendant, who was vendor or donor, cedebat rem, 
and the Praetor, in whose presence this was done, 
addicebatj decreed that the property belonged to 
the plaintiff*. This gave the vendee or donee the 
strongest legal title he could acquire. 

Svh corona emptio. This was the public sale ^^ ^<^<>*« 
of prisoners and plunder taken from the enemy, ^ 
and gave the buyer foil legal possession'. 

Atcctio was nothing but the modem sale hjAueUo. 
auction. Qui plurimum augeret, he who bid the 
highest had the lot knocked down to him. These 
two last-mentioned modes of acquisition necessarilv 
took place before a number of witnesses, which 
gave the transaction sufficient notoriety*. 

Adjudicatio. Here property was acquired, or AdjudUa^ 
accurately defined, by the decision of a judge, and ^' 

* C. V. i6. 35. " Ulp. Fr, 19. 9 ; G«. n. 34. 

' Hein. Ant. 2. 1. 34. ^ Id. n. i. 95. 



• 128 Of the Rights of Things. 

. BOOK principaUy applied to the three actionB, i. Fanvaioe 
^' erciscundcB, the dividing an estate amon^ a certain 
number of coheirs. 2. Communi diviaundo, the 
apportioning the property of partners according 
to their respective shares. 3. Finihus reguhdis, 
settling^ the boundaries of estates. By this, pro- 
perty Snmediately vested in the persoi t^fom 

lege. it was adjudged ^ And, lastly^ Lege. A legacy 
is an example of this. If the testator leave a 
legacy in a will rightly made^ it vests by law in 
the legatee at his death. 

» TJlp. Fr, 19. 16. 
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CHAPTER VI. 

Of Succession by Testament. 

3. Property naturally ceases at the death of chap. 
the proprietor, but by the'^civil law it may be con- ^^- 
tinued by him after his decease^ in such persons as 
he shall expressly name, |)rovided he strictly ob- 
serves those forms and ceremonies which the law 
deems requisite ; and, therefore, a testament in the 
Poman law is the legal declaration of a man's in- 
tentions, which he wills to be performed upon the 
event of his death, with the direct appointment of 
an heir. Ulpian thus defines a testament : Testa- j>^rMm 
mentum est mentis nostrcs justa contestation in id %^J^' 
solenniter facta, ut 'post mortem nostram valeat * ; 
the force of which definition the reader wiU better 
understand when he has considered the formalities 
required by the law when Ulpian wrote. 

Wills would naturally exist in every commu- 
nity long before the Civil law invested them with 
those legal formalities, which have been imposed 
for the purpose of preventing fraud, and insuring 
the observance of the testator's Ultimo voluntas. 
According to Vinnius*, testaments have their Oi^»»o/ 
origin £h)m the law of nations, but derive their '**'^'*'**^' 
forms from the Gvil law. 

Before the Twelve Tables the Roman Law did 
not recognize the right of private testamentary 
disposition. The law prescribed the rule of suc- 
cession, which it was not competent for a private 
citizen to alter, because nihil Mm naiurale est Tetiament$ 
qtiam eo genefi^e, quidve dissclvere quo coUigatum est^; \{^abia^ 
and, therefore, it was necessary for a childless 

^ Ulp. Frag, zx. i Sea also Modestinus. D, xxviu. i. I. 
• Vin. Com. II. 10. pr. • D. L. 17. 3<. 
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BOOK citizen to obtain the sanction of the legislatore 
""^'J to constitute a stranger successor to his estate. 
This was done in the Comitia Calata, before the 
whole legislative body, the Pontifices being pre- 
sent. 

1. /««>■ The presiding magistrate put the question in 
JJJ^, this form : Vditts jubeaJtis quirites uti L. Valerius 

L. Titio tarn jure legequeflius sibi sit qua/m siexeo 
patre mcUreque familias ^us natus esset utique ei 
vitcB necisque in eum potestas sit tUi patri endo JUio 
est. HcBc ita uti diod ita vos Quirites rogo\ As 
it was a matter of no importance to any one, but 
the proposed successor, how the estate of Lucius 
Titius was disposed o^ the vote p^sed as a matter 
of course. The Comitia for making wills were held 
twice a year^ Coeval with this form of testament 

2. In Pro- was that made by soldiers in Procinctu stantes. in 

marching order, preparing for battle ; they named 
their heirs in the hearing of three or four witnesses^ 
and these wills were valid as long as the expedition 
lasted'. Gains ^ informs us that another mode of 
Tettamm- making a will existed, called per oes et libram, and 
^liSZn' which was contemporary with those made in comi- 
hffore 11 tiis and in procinctu. Since the former could only 
be made twice a year persons in fear of imminent 
death mancipated their estates to some friend per 
CBS et libram requesting him, who was called /ami- 
li(B emptor, to dispose of it according to their direc- 
tions after their death. This person was heres^ and 
administered the estate according to the directions 
received from the deceased; but this private ar- 
rangement could not have been recognized as a 
will by the law before the time of the Twelve 
Tables. The free right of private testamentary dis- 
position dates from the year u.c. 304. The iVelve 
jBnadment Tables declared as follows: — Paterfamilias uti le- 
%JbUB, gossit super famUia pecunia tutdave suce rei ita 
jus esto. The execution of a will is a most essential 

^ Hein. Ant. If. lO. 3. > Gai. ll. loi. » Id. * Id. 101. 
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part of it, but the above laconic law was altogether chap. 
silent on that point, and therefore it devolved upon ^^ 
the Jurisconstdti to devise the ceremonial formali- 
ties which the testator should be bound to observe 
if he wished his will to be vaKd. They adapted 
the existing mode of transfer per cbs et libram, of 
which Grains speaks, to the first legal private will 
of the Komans, which was therefore called Teston 
mentum per cbs et libram. 

There were present at the ceremony the Fami- Tetiamen- 
licB emptor, the imaginary purchaser of the here- ^7dZ^ 
ditas, tne Libri^ns, the Antestatus, and five wit- ^JJ* 
nesses, Koman citizens of full age, in whose presence Bow made. 
the sale took place. The ssle having been duly 
made per cbs et libram^ the testator then made his 
v/uncupatio testamenti in the presence of the wit- 
nesses in this form : holding up the waxed tablets 
in his hand upon which he had written his will, he 
said as foUows: Hcbc vti in his tabulis ccerisue 
scripta sunt, ita do, ita lego, ita testor, itaqtce vos 
Qutrites testimxmium prcsbitote^. The antestatus 
then stepped forward and touched the ears of the 
witnesses; but neither their seals nor signatures 
were required. It was therefore like the ceremony 
of mancipation in which the h&redUas was manci- 
pated to the familicB emptor, who was an imaginary 
purchaser like the PcUer Jiduciarius. 

We have observed that before the Twelve Fanuna 
Tables the familicB emptor performed the part of^^^^* 
heres, and administered the testamentaiv bequests 
of the Paterfamilias, but after the Twelve Tables 
he became a mere man of straw as necessary for 
the formal ceremdny of the mandpatio per cbs et 
libram*; but the will then contained the name of 
him who was appointed by the testator as heres, 
and who administered the estate of the deceased. 

In process of time the Praetor introduced a Tedamm- 
change. The formal mancipation was discontinued, ^^^m^' 
and the testator nuncupahat testam^ntum in the 

* Hein. Ant, n. lO. 7. * Gai. 11. 103. 
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presence of seven witnesses; two bein^ added in 
the plBxse of the libripens and the famih(B emptor. 
These were simply required to affix their seals. 
This form of will seems only to have given the 
honorum possessio to the heredes scripti provided 
there were no heirs at law to claim the property'. 
It appears from a passage in Ulpian' ttiS 4e 
ceremonj^ of executing a will per cbs et libram 
existed m his time, and it was not until the time 
of Theodosius II. that the Koman will assumed its 
last form — the testamentum solenne privatum, called 
also testamentum mixtum, because made up of the 
Civil law, the Praetorian Edicts, and the Constitu- 
tions of the emperors'. In the execution of this 
will the following requisites must be strictly ob- 
served: I. It must be executed una contextu*, Le. 
it must be one continuous act between the testator 
and the witnesses ; and no irrelevant matter must 
be allowed to intervene. 2. Seven witnesses^ must 
be present, specialiter rogati, specially summoned, 
whereby the transaction would be more likely to 
be remembered by them; a custom derived firom 
the time when they came with the Antestatus in 
the ancient ceremony of mancipation. 3. The wit- 
nesses must all sign and seal the will^. 4. The 
testator must sign his will, unless he wrote the 
whole himself, in which case it was called a holo- 
graph; and as he must begin thus, JEgo Lucius 
Titius hoc meum testamentum feci, &c., it was im- 
material whether his signature was at the com- 
mencement or the end\ If the testator could not 
write he must specially depute a person to sign for 
him. 5. An heir must be duly named in the will, 
or it was void. 
Appoint' The heir was to represent the person of the de- 
«^o/ai» ceased and was the necessary conduit pipe between 
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^ GaL I. 119. 

' Hein. Ant, n. xo. 14. 

" /. n. TO. 3. 



" Frag. xx. 1. 

* D. XXVIII. I. 21. 3. 

• /. n. 10. 3. 
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him and the legatees. If he died before the testator, chap. 
or were unable, or unwilling, to enter on his duties, ^^' 
the estate fell to the heir&-at-law, the legacies were 
all void, and the deceased died intestate ', of which 
more hereafter. The appointment of the heir was 
called the solennitas interna^ the other observances 
necessary to the due execution of the will were 
denominated the solennitates eoctemcB. 

As to the competency of witnesses the following incompe- 
persons were disqualified from attesting a will. !^JS^, 
Impuheres, furiosi^ prodigiy slaves, deaf and dumb 
persons, and women. The patria potestas prevented 
a son from witnessing his father's will, and vice 
versa on account of the unitas personcB. The wit- 
nesses must be satisfied that the document which 
they attest is the will of the testator, and they 
must sign in the presence of each other, and in 
conq)ectu testatoris*. Neither the heir, nor any of 
his fitmily, could be witnesses: but legatees and 
fideH^mmittees might. The omission ofrny solem- 
nity in a written unprivileged will made the whole 
invalid. 

A nuncupative will was that made without ^wncwp*. 
writing, where the testator bein^ unexpectedly **^ ^^' 
visited with the imminent peril of death declares 
his will in the presence oi seven witnesses ; this 
was a valid testament', and would remain a nun- 
cupative will, though afterwards reduced to writ- 
ing for the purpose of preserving the testator's 
intentions. 

Privileged testaments were those which were PnvOeged 
valid without the formalities required in such as^^ 
Tvere solemn. Among these the military testa- 
ment was the chief*. 

Secondly, Testamentum tempore pestis factum; Cmtagioui 
where the testator was dying from some contagious ^"**^- 
disease, the presence of the witnesses at one and 
the same time was dispensed with, provided the 

1 2). L. 17. 181. * 0. VI. 43. 9. 

» (7. VL ^3. 26. * See cmU. 
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will were attested by seven witnesses in the pre- 
sence of the testator ^ 

Thirdly, Inter parentes et liheros. In the will 
of a parent where the property was divided among 
the children only, if the testator wrote the will, or 
signed it, if written by another hand, in which the 
year, month, and day of the execution are set forth, 
and the portions of the children are clearly ex- 
pressed no witnesses were required*. If a legacy 
were left to a stranger in such a will it would be 
void In a nuncupative will between parente and 
chUdren two witnesses were sufficient. 

Fourthly, Inter rusticos. In this case five wit- 
nesses were sufficient if seven could not be found, 
and one witness might sign for those who could 
not write', on account of the illiteracy of the 
peasants. 

Fifthly, wills publicly registered, actis insinu€Ua, 
required no witnesses*. 

Sixthly, In pios usus, where property was left 
for religious puiposes the pontifex could dispense 
with all formalities. 

Persons unable to make wills were the foUow- 
ing : They who were under the age of puberty, or 
had lost the rights of citizenship. Prisoners of war. 
A filiusfamilias, unless he were a soldier, and he 
could then bequeath his peculium castrense and qiuisi 
castrense. Madmen and prodigals, deaf and dumb 
persons^ Women during the Republic ; but in the 
empire they were allowed to make their wills if they 
were sui juris with the advice of their 6uardians^ 

A Koman will, if it did not contain the ap- 
pointment of an heir, or if a duly appointed heir 
was unable, or reftised to act, was utterly void. 
This was the solennitas interna^ the omission of 
which nothing could mend. 

Heres est successor in universum jus quod de- 



^ C. VI. 23. 8. 
' C. VI. 43. 31. 
* /. II. la. 
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functus habuit^. And here the distinction must be chap. 
observed between the heres instituttcs, and the fieres ^' 
legitimus. The former was he who was appointed 
in the will, and without whom the will was neces- 
sarily void. He represented the deceased, and was 
the connecting link between him and the legatees^ 
and creditors of the estate ; and was in all respects 
the same as the executor of the English law. 

The heres legitimus was he to whom the pro- ^era u- 
petty of the deceased came by operation of law ^"*"'- 
when he died intestate. 

There were three kinds of heirs in the Soman 
law: I. NecessarU. 2. Sui et necessarii. 3. Ex- 
tranei. 

I. Necessary heirs were the testator's slaves, i7«t«f m- 
If he instituted his slave as heir, and he remained ^'^"«^- 
his slave at the time of the testator's death, he 
became his heres necessarius, and was bound to 
enter upon the duties of heres; nor is it to be sup- 
posed he would require any compulsion, since the 
appointment, if he were the sole property of his 
master, involved his freedom. Insolvent testators 
often appointed a slave as heir, because at their 
death the property vested in the heir, and was sold 
in his name, and so they avoided the ignominia 
which they would have otherwise have incurred ^ 
The testator might appoint a servus alienuSy i. e. one Sm^ 
in whom he had only the usufiruct, while the nuda "^**'**^- 
praprietas was in another. In such case it became 
a question with the owner of the slave whether he 
would allow him to act as heres; for as any benefit 
accruing therefrom belonged to the master, so if 
perchance it were a da/mnosa hereditas he would 
have to bear the loss* Here the slave did not 
necessarily acquire his liberty, but he was con- 
sidered rather bb the instrument whereby his 
master acted^. 

If a servus communis were appointed heir, i.e. Sennuetmr 

^ Hoin. EL 534. ■ Gai. 11. 154. 

' D. ZXYIii. 51. 31. Vin. n. 14. pr. 3. 
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BOOK where he was the joint property of several, whai- 
"• ever benefit arose was divi Jed equally among the 
several owners in proportion to their shares; but 
if the testator at the same time declared him heres 
et liber the slave then gained his liberty^ and the 
co-proprietors were obliged to take the price of 
their respective shares to be fixed by the Praetor'. 
ServM he- The scrvus hereditarius was a slave belonging to an 
*'^^^^^^' estate the owner of which had died int^tate, and 
the heir-at-law had not yet made his appearance. 
If any one named such a slave heres in his will the 
slave was considered as having sufficient legal 
capacity to act derived from his deceased master^ 
and so what he acquired was an addition to the 
hereditcts. 
iieredet 2. The heredes sui et necesaarii were all the 

children of the testator of whatever sex or d^;ree, 
bom or posthumous. The children of the deceased 
were called sui heredes because the Roman law 
considered a man's chUdren in somewhat the same 
position as those of the English tenant in tail 
where the entail was not barred : quia damestici 
heredes sunt, et vivo quoque parente quodamvmodo 
domini existimanturK They were also called neces- 
sarii because omnimodo sive veLirUy sive nolint to/m 
ah intestate quamfi ex testamefdo heredes Jiuvt*. 

But when it is said that all who were in the 
power of the deceased at the time of his death 
were sui heredes, it must be observed that the dis- 
tribution of the estate and effects did not 
beyond those who stood first in degree : e.g. 
grandson took nothing from his grandfathers pro- 
perty, unless his father were dead at the time of 
the grandfather's decease^. The wife, if in maaiu, 
shared as an unmarried daughter, but all emanci- 
pated children, and daughters who had passed 
out of the fitmily by marriage ceased to be sui 
heredes. 

1 C. VII. 7. 7. * (HL n. 157. 

> Id. « 6*1 u. 156. 
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By the old civil law, if a father neither insti- chap. 
tuted his son heir, nor disinherited him by name, ^^' 
the will was void; but the same omission, says Dr chtm- 
Hallifax, in the case of a daughter, or of a grand- ^JJ^^^ 
son by a son, or by a daughter, did not hurt the tonintke 
will. The principle of equity, which shines so con- ^^^^ 
Bpicuously in the Koman law, did not permit a, 
father to disinherit his son except it were nominor 
tim, and for some just cause'. But though the 
omission of the daughter did not render the will 
void she was not on that account deprived of her 
share of the estate ; for if the father appointed three 
sons heire, omitting a daughter, she could daim a 
fourth part of the estate ; and if he appointed ex- 
traneous heirs she then took half the estate^ 
Posthumous children were of three sorts: (i.) Sui 

EosthumL (2.) Alieni posthumi. (3.) Quasi post- 
umi. 

(i.) Suits posthumus was he who was bom after su^Pott- 
the death of his father. ^"^ 

(2.) Alienus poslhumus was one posthumous to AUmu* 
the testator, who could not be instituted by the ^"*^*^ 
Civil law, but the Praetor would grant him the 
honorum possessio secundum tdbtUcLS. He appears 
to have been the posthumous child of an adopted 



mu8. 



aon\ 



(3.) Quasi posthumus was he who was hora QnuuiPog^ 
during the lifetune of the &ther, but after he had ^^'^ 
naade his will. 

Posthumi were further classed under four heads : 
(i.) Aquiliani. (2.) Velleiani. (3.) 't/MZiam, (4.) 
loimeliani. 

(i.) The Aquiliani were so called from Aquilius AqmUani. 
GroUus, who devised a form by which a ^andfather 
could prevent a grandson, bom after his own and 
the fitther s death, from voiding the grandfather's ^^ <*f 
will, which was by instituting lum in me following A^uiu$. 
manner : 

^ GaL u. 133. * Id. 124. 

a J), xxxvu. 9. I. 13. 
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BOOK Filius meus heres esto. Si Filius fneus me vivo 
^^' morietur, tunc si quis mihi ex eo nepos, sive qu4B 
neptisy in decern mensihus proximis quibus JUius 
meus m,or&retury natus erit, heredes sunto^. By 
this form the posthumous grandchHd was insti- 
tuted, in case he became a sutis heres by the pre- 
vious death of his father ; and the valiaity of the 
gmndfiither's will was secured. 

^2.) The Velieiani were so called from the Lex 
Junta VeUeia^ which declared that a guoM post- 
humous child bom in the lifetime of the &ther, Le. 
one born after he had made his will, should not 
render the will void if he were disinherited nami- 
natim; thus, posthumus exheres esto*. 

(3.) The Juliani were grandchildren unborn at 
the time the grandfather made his will, instituted 
heirs in that will, and bom after its execution in 
the lifetime of their father; these on the death of 
their father succeeded to his place ^ 

(4.) The Comdiani took their appellation from 
the Lex Cornelia testamentaria respecting the wills 
of those who died while prisoners of war. The 
posthumous child of such an one rendered the will 
void*. 

3. Heredes Voluntarii, called also eoetraneif were 
all persons who were not under the power or con- 
trol of the testator. They were free to use their 
discretion whether they would accept or refuse the 
hereditas. Those only could be extraneous heirs 
who had a legal capacity to accept the inheritance 
at the time of making the will, at the time of the 
testator's death, and also at the time of entering 
upon the inheritance*. • 

A testator might institute one heir or several, 

^0% te»- ^^* ^^ person, except a soldier, could die partly 

testate, and partly intestate. Nemo pro po^rte tes- 

tatus pro parte intestahis decedere potest. This was 
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a rule from which no deviation conld be allowed, chap. 
because the heir was stwcessor in universum pis ^^' 
qtiod d^nctus hohuit: if therefore the testator 
reserved any part of his estate from his heir he 
was not hereSy and a will without a heres was void; 
therefore a Boman citizen must die wholly testate, 
or wholly intestate. 

The whole estate of the testator was called the The At. 
As, by which was meant the total of his effects; 
and this was divided into 12 uncicB, if =»i'. If 
one heir were instituted simply he succeeded to the 
whole. If he were instituted to a part onlj he 
still took the whole. If several heirs were msti- 
tuted, and no shares were assigned to them, they 
took equally ; but if their portions were assigned, 
and a part of the As was left undisposed of, 
they took this part rateably among them, and e 
converse, if the portions assigned amounted to more 
than the As contained, the shares abated in pro- 
portion*. 

The As was divided in the following manner: Hwdi- 
Undd, one ounce; sextans, two ounces, or one-*'"'^' 
sixth ; quadrcms, three ounces, or one-fourth ; trienSy 
four ounces, or one-third; quincunx, five ounces; 
semis, six ounces, or one-half; septunx, seven 
ounces; hes, eight ounces; dodrans, nine ounces; 
deostans, ten ounces ; deunx, eleven ounces ; As. 

The institution of heirs might be absolute or imtitutum 
conditional. Conditions were : i. Casual. 2. Po-^^^"*" 
testative, 3. Mixt. They were also possible and eandi- 
impossible. *^^- 

The absolute institution of an heir must be pre- Ahtotute. 
cise, thus, Titius mdhi heres esto. A conditional 
institution was where one of the above-mentioned 
conditions was annexed. A casual condition was 0(mdUumt, 
that over which the person appointed had no con- ^^^a*- 
trol, as let Titius be my heir if there be an earth- 
quake on the day of my death. A potestative Po^jto^w 
possible condition was that which it was in the^*^*^- 

* /. II. 14. 5. * * /. n. 14. 7. 
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BOOK power of the appointed party to perform, as let 

^' Titius be my heir if he come from Athens within 

]i^ one month after my decease. A mixt condition 

consisted of the two former combined, as let Titius 

be my heir if he beget a son : to fiilfil this Titius 

must first marry ; this is within his power ; but the 

impo9- child he begets may be a daughter. Impossible 

** ' conditions which could not be performed, or were 

forbidden as contra honos mores, were void, as if 

you wiU touch the sky with your finger, or if you 

will kill Msevius. 

Appoint^ An heir could not be instituted from a certain 

^mu8i time, or tiU a certain time. There ought to be no 

be abaoiuic interval between the death of the testator and the 

succession of the heir; and if he were appointed 

for a limited period he might be cut short in the 

midst of his duties, and so the testator would die 

partly testate and partly intestate. 

An heir was obliged to make some declaration 
of his accepting the inheritance. This was more 
particularly the case when he was appointed cum 
Or^^' cretione. The cretio was so called, because by the 
form of the institution the heir was bound within 
a certain time cemere et constituere, whether he 
intended adire or repudiare hereditatem. The form 
of the institution was this, — Heres Titius esto, oer* 
nitoque in centum diebus proxumis quihus scieris 
poterisque, auod ni ita creveris exheres esto^. In 
such case, if the instituted heir chose to accept the 
inheritance, he must declare his intention to do so 
• in this form, — Quod me Puhlius Mcevius testamento 
suo heredem inMituit, cam hereditatem adeo cemo- 
que^. If he did not make the declaration within 
the specified time he was altogether excluded, 
though he might have begun to act as heres. 
Vulgaris The cTctio was either vulgaris or conJtinua. The 
tim^iM. vulgaris was where the words qmbus sciefris poteris' 
que were added. The continua was where these 
words were omitted, and the hundred days having 

1 Gai. IL 165^ « Id. 166. 
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expired^ the party was excluded from the accept- chap. 
ance though he were ignorant of his appointment. ^^' 
When the testator did not add the crelio in the 
words of institution, no time was limited for the 
acceptance; but if the instituted party did such 
acts as amounted to pro herede questio ^ e. g. the ^f'^^ti^^ 
ordering and disposal of the effects of the de- 
ceased^ this was a constructive acceptance, and he 
was bound to proceed'. 

When a Suns heres entered upon his duties he immU- 
was said immiscere se hereditcUi; if by leave of the ^fj^„^. 
Praetor he declined to act*, he was said abstinere. 
The like acts on the part of the heres extraneus AcUre re- 
were represented by the terms adire, and repur^^^"^**^' 
dia/re. 

By the old law the heir was bound to meet all 
the liabilities of the estate if he once accepted, and, 
therefore, a certain time was allowed him to de- 
liberate whether he would undertake the office or 
not. This was granted by the Praetor, and was 
called the jus ddiberajidi. The time allowed was jut ddi- 
nine months, but by application to th^ emperor it *««*"<'»• 
might be extended to a year^ Thi^ was super- 
seded by the Benejicvwm inventarii, introduced by .s^K^tcm 
Justinian, by which, if the heir made a correct ^**^'^'*'*^*' 
inventory of the property, he was not liable to the 
creditors vUra vires hereditarias\ This inventory 
must be commenced within thirty days, the time 
to be computed from the period when the heir 
knew of his appointment, and sixty days were 
allowed for its completion. Thus the heir was se- 
cured from aU risk ; for then, if there were any 
deficiency, he was not liable. 

Before the introduction of the Inveatariwm the 
office of heir was frequently refused as dangerous. 
Men shrunk from what, after all circumspection, 
might prove a damnosa hereditas; and testators • 

1 Hein. AnL n, ly. i6, Ulp. Frag. xxii. 26. 
* /. II. 19. 2, • C. VI. 30. 72. 13. 

* C. VI. 30 22. 2. 
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BOOK fearing this, resorted to the practice of substitu- 
^* tions. 



SubttUuito, Suhstitviio est institutio heredis secandi^ tertii, 

^^'^^' quarti, in locum defdentis primi^. Thus Titius 
mild heres esto, si Tititis heres non erit tunc Gaitis 
estOy &c., and so for any number. If Titius for 
any reason was unwilling or unable to accept the 
inheritance Gains might do so. 

Substitutions were of three kinds: i. Vulgar. 
2. Pupillar. 3. Quasi PupiUar. , 

I. Vyigar, J. The Vulgar substitution was that described 
above, where, if Titius declined, or if he died before 
the testator, or was incapacitated in any way, Gaius 
might accept. In the vulgar substitution, if the 
instituted heir accepted, the chances of those sub- 
stituted were at an end, because in case of his 
death his heirs succeeded Several might be sub- 

neeiproeai. stitutcd in the place of one instituted, and e con^ 
verso, the persons substituted might also be the 
same with those who were instituted ; thus Seius, 
Sempronius et Titius heredes sunto, si guis eomm 
heres non erit tunc rdiquorum qui vderint heredes 
sunto. This was caUedf a reciprocal substitution. 
In a reciprocal substitution if the testator omitted 
to express the parts into which he divided the 
inheritance, they were understood to be the same 
as he had expressed in the institution. 

«. PupOr 2. The Pupillar substitution' was where the 
paterfamilias instituting his children heirs who 
were under the age of puberty, and who might 
die before him, or succeeding him, might die bemre 
they had reached that age, substituted an heir in 

Form of, case of either event, thus : Titius flius meus mihi 
heres esto. Si flius meus mihi heres rum erit, sive 
heres erit, et prizes nioriaiur quam in suam tutelam 
venerit, Seius heres esto^. The object was to set 
aside the heirs-at-law of the children, and the 
substituted heir became heir to the father, or to 
the children, as the case might be. 

' Hein. -£7. 551. " /?. xxviii. 6. «. ' Gai. ii. 179. 
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In the pupillary substitution the father must chap. 
necessarily ma^e his own will, and if that should ^^- 
be invalid the substitution was void. When the 
child died in infancy the substitute succeeded to 
the whole estate, viz. that of the father, and the 
peculium of the child also, excluding the heir-at- 
law \ 

3. The Quasi Fupillar substitution was in the 3- Q;^ 
case of insane persons and idiots, where the tes-^^*^*"* 
tator, leaving his property to them, substituted \ 

another heir to succeed if they did not recover S 

from their incapacity. The child need not be • 

under the age of puberty. H such persons re- I 

covered from their imbecility of mind, and in that 
state executed a valid will, the substitution was at 
an end*. 

Testaments were rendered null and void under 
the following circumstances : 

1. A testament was said to be nvUv/ni where Ttaumen- 
it was void from the outset, e. g. if no heir were Jj^ ""^ 
named, or children passed over, or the testator 
were in an unfit state to make his will. 

2. It was injvMum where the external Qexe* ir^wium. 
monies were not duly complied with — as if the 
legal number of witnesses were not present. This, 
however,- might prove good as a codicil, as we 
shall see presently. 

3. A testament, valid in all particulars, might Ruptum. 
become ruptum under the following circumstances : 
if a child were bom to the testator after the execu- 
tion of the will; or a posthumous child after his 
decease ; or if he arrogated, or adopted any one ; 
or legitimated a natural child ; or if his grandson 
became hia suus heres by the death of his father ; 
in all these cases the Roman law declared the will 
void, thereby securing to the above-mentioned 
parties their just share of the estate of the de- 
ceased. 

* D. xxvin. 6. 10. 2. * /. II. 16. I. 
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BOOK 4. A testament was said to be irritum when 
^' the testator^ after its execution^ suffered any one of 

irriium. the Capitis diminutiones ; for though the will re- 
mained as it was, yet the property of the teatator 
ceased to vest in him, and there was nothing which 
could pass to his heir. 

J>eiii^ 5. The testament was destitutum when the 

***** heir either refused, or was unable, adire heredi- 
tatem, and so the testator became intestate. 

iteteitium, 6. When the Prsetor, for ^ome just cause, can- 
celled the will, it was said to be rescissum. 

A will was also annulled by the act of the tes- 
tator, where he cancelled, or destroyed it, or made 
a new one of later date. 

The power of testamentary disposal, given by 
the Twelve Tables, was at first entirely unrestricted, 
tUi legassit, Sec. itajus esto. This soon led to abuses, 
so that, as a result of family feuds, the children of 
the testator, who had the first claim to his property. 

Querela wcrc somctimcs left destitute. This ultimately led 

1^^^^ to a proceeding in the Praetor's court, callea the 
Qtterela inoffidosi testamenti. There are different 
opinions as to the origin of it. In the absence of 
all precise information, it may be safely attributed 
to the interpretcUiones prttdentum^ aided by the 
equity of the Praetor's court. A testament was 
said to be inojfficiosum whenever a parent dis- 
inherited his children ' without assigning some 
sufiScient cause for so doing ^, or pass^ them 
over suh silentio. The ground of the proceeding 
was, that the testator, quoad his will, was non sanoB 
mentis, not that he was positively dsmens, because 
the will in other particulars was well niade, but 
that he could not have been so void of affection 
towards his children, or have forgotten so solemn 
an act of justice, unless he were labouring under 

SSJl^ an aberration of intellect on that point at least*. 

$eive8 of it. If the Prsetor declared the will inqfficiosum it was 

^ i>. V. 3. 3. Afl to the yariouB causes see Colq. 1301. 
■ J). V. 4. «. 
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ipso jure recissum, and the children had the botuh ohap. 
rum possessio, as sui heredes ah intestato ; for if the ^^' 
legacies had been paid they must be refunded \ 

The querela might also be brought by parents 
against the wills of children ^ But if the will con- 
tained a bequest of fourth part of the testator's 
effects, there was an end of the querela\ The lex ift Fai- 
Falddia was passed in the year u.c. 714*, whereby *^*^' 
every testator was bound to leave a fourth part of 
his estate, dear of aU deductions, to his heirs ; and 
in de&ult of this, power was given to them to 
take it^. The (juerda must be brought within 
five years ; and if the claimants could come at the 
property any other way it was a bar to the que- 
rela. 

Justinian ordained that where the claimants /i«^»'< 
were four or less the portio legitime should be one- '**''^^*'^- 
third, and where five or more, one-half of the effects 
of the deceased^. 

The codicils of the Eoman law were at first OodkUs, 
nothing more th£m memorandums or letters ad^ 
dredsed by mk heir to the testator, directing him- 
to do something after his death, which arcum- 
stances subsequent to the execution of the will had 
rendered necessary or advisable; and as such they 
possessed no legal force or authority. They appear 
to have been legalized about the year u.c. 751, 
when L. Lentulus having made his will, leaving 
his daughter, and the Emperor Augustus, his heirs, 
went afterwards as proconsul into Africa, and there 
made a codicil in which he imposed certain Jidei- 
com/missa upon the Emperor, whereupon Augustus 
thought it necessary to consult the highest autho- 
rities as to the propriety of confirming such testa- 
mentary directions by law. C. Trebatius Testa 
considering such a course both expedient and con- 
sistent with law it was accordingly done: after 

1 2>. V. 2, 8. 16. ■ D. V. «. I. 

» D, V. 4. 8. 6 ; 8. * Haub. ii. 45. 

' H«n. Ant. 2. 10. 19. * iVov. xvnx. ch. i. 
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BOOK which Labeo made a codicil, and^ from his emi- 
^' nence as a lawyer, this removed all doubt as to 



Dtfinibion, their Yalidity\ A codicil is defined as minus solen^ 

nis testatoris voluntas. 
Tmuaeand Godicils among the Bomans were of two kind^ 
itu€d€i€. testate and intestate. If a man had made his wiU, 
and afterwards made a codicil for the purpose 
of explaining, amending, or altering his will, such 
codidl became part of it, and stood or fell with it; 
and it was addressed to the heres institvJtus. If he 
had made no wiU the codicil was addressed to the 
heir-at-law, and by it fdei convmissa could be 
given, but not legcUa^ unless it were afterwards 
confinned by a will; and no one could be ap- 
pointed heir, or be disinherited by a codidL We 
have no precise information as to the attestation of 
codicils. We may infer that a testate codicil re- 
quired no witnesses, but if intestate five were 
required \ 
oodicaumy Testators fearing their wills might prove in- 
^^^''^' valid, occasionally mserted what was called the 
codicillaiy clause, which was to this effect: ^^If 
this my will should not be valid as such, it is my 
wish that it should be taken as a codidl/' In 
which case it stood as an intestate codicil, and the 
Jidetcommissa were good*. 

< 

1 Hein. Ant, n. 93. 11. /. 11. 15. > G«L n. 370. 

* C. VI. 36, 8. 3. * D, XXXI. 88. 17. 



CHAPTER VII. 
Legacies. 

A LEG ACT is a bequeBt, or gift of goods left by chap. 
the testator, to be denvered by the heir. ^^^' 

Legatum est donatio qucedam a defuncto rdicta D^fnUum. 
ab herede prcestandaK Ulpian dennes it thus: 
Legatum est qiiod legis modo, id est imperative 
testamento rehnquiturK A legacy was expressed 
verbis directis, or imperativis, as do, lego. A fidei- 
commissum' was per verba precativa, as rogo, 
qiUBSo. 

By the old Civil law there were four kinds of 
legacies: i. Per yindicationem. 2. Per damna- 
tionem. 3. Per prseceptionem. 4. Sinendi modo. 

1. A legacy left per vindicationem was in the Ugaium 
following form: Hominem Stichum do l&^o; or^J^iJ^** 
Hominem Stichvm sumito, or capito. tt was 
necessary that a legacy thus left snould be in the 
quiritarian possession of the testator at the time 

of making his will as well as that of his death ; and 
it takes ito appellation from the circumstance that 
on the death of the testator the property vested in 
the legatee; and if it were not duw delivered to 
him by the Jieres, or were detained by any one, he 
could get possession by the a>ctio vindicationis, in 
which ne aeclared it was his ex jure guiritium\ 

2. The legacy per damnationem was in this -P«r i)am- 
form: Heres mens Stichum servum meum dare damr *^^^''^^' 
nas esto. Bv this form the testator could leave res 
aliencB, in which case the heres was bound to obtain 

the thing, or if unable, to pay the value of it to 

1 /. n. 20. I. ■ Ulp. Frag, xxiv. i. 

* See potU Chap. 8. * Gai. n. 193. 194. 
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BOOK the legatee^ By this method also resfuturtB^ such 
"• as the crops of a farm, or the yomig of animals, 
could be bequeathed. The remedy of the l^atee, 
if the legacy were not paid, wa« an octto t« per- 
sonam against the heres*. 
PerProh 3. Per vrcBceptionem was thus : Lucius Titius 
^^^P^*^*'^^' hominem Stichum prcBcipito. Here a specific l^;acy 
was left to one of several heirs. He was directed 
by the testator proecipere, prcecipuum sumere^ 
whatever the thing might he\ 
Smmdi 4. Sinendi modo was in this form: ITeres 

mens damnas esto sinere Liicium Titium hominem 
Stichum sumere sibique habere. In this way the 
testator could not only leave his own property, but 
that of the heres; and it was sufficient if the pro- 
perty vested in either of them at the testator s 
deatn^. 
sencdm- The SencUus-CimsuUum Neronianum passed in 

^J^^ the reign of Nero, a.d. 6o, for amendmg legal 
num. flaws in these legacies' ; and Justinian afterwards 
abolished all distinctions, and reduced l^acies to 
one kind^. 

In legacies are to be considered : i . The things 
capable of being left as legacies. 2. The persons 
capable of receiving them. 3. The effects and 
incidents of legacies. 4. The ways by which they 
might be extinguished. 
wha can j. Thiugs corporcal or incorporeal, existing at 
leg^^ " present or in fiitunty, belonging to the testator, or 
to any other person, might be left as lefiracies. An 
instance of an incorporeal legacy woula be where 
the testator bequeaths a debt due to himself. In 
such a case he gives the legatee a right to receive 
it, or to sue the debtor. We have seen that^ ac- 
cording to Gains ^ the testator could bequeath the 
property of another ; and ikhat such legacy might 
DC a good one. This appears singular to our ideas 

^ Oaa. u. 40I, and see the note. * Oai. u. 904. 

* 6ai. n. 916. ^ Oai. n. 309. 910. * GaL n. 318. 

• /. n. 20. 1. ' 11. 904. 
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of the power of bequest; the law however was this: chap. 
if the testator erroneously believed the property ^^^ 
belonged to himself the legacy was bad, because it 
might be implied that he would not have made such 
a bequest had he been aware of the true state of 
the case ; but if he did know it, then his intention 
was that the heir should purchase it, and deliver it 
to the legatee. If the purchase were not prac* 
ticable, or if it could only be obtained at an exor- 
bitant price, pretio onerosOy the legatee was entitled 
to receive the fair value of it from the heir*. 

Legacies were classed under different heads ac- Leffoda, 
cording to the circumstances or conditions attached J^T ^'^ 
to them. The principal ones were: i. Legatum 
liberationis. 2. Nominis. 3. Generis. 4. Optionis. 
5. Poenae nomine. 

(i.) Legatum liberationis is where the testator z^ohim 
leaves a discharge to his debtor, and the heres in " ' 
that case is bound to give him a receipt for that 
sum which would otherwise be due to the estate, 
and if he still demanded the debt the legatee could 
defend himself by the exceptio doli mali. 

(2.) Legatum nominis. This was where the tes- N<minu; 
tator left as a legacy a debt due to himself from a 
third party. As there was no privity of contract 
between the legatee and the debtor it was the duty 
of the ?iereSy if necessary, to sue on behalf of the 
legatee ; but it appears that the latter might have 
an actio utUis, an action on the case, to enforce 
payment'. 

(3 .) Legatum generis was the bequest of some OenerU; 
particular kmd of thing, as a house, or a slave ; in 
which case the heres was bound to give a house or 
a slave, but he must not select the worst, unless 
the power of selection be given him by the tes- 
tator^ 

(4.) Legatum optionis is where the legatee has Ojptionu. 
the right of choice, as one of my slaves*, in which 

* Colq. 1 156. * C. VI. 37. 18. 

» J>, XXX. 71. 2). xxxm. 6. 3. * D. xxx. ao. 
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BOOK (^ase the legatee or his heir can choose which he 

^- pleases. 

Pcma wh (5.^ LegaJtum pomes nomine is in the case of a 

•*^- condition precedent to be performed by the l^;ateey 

premising of coarse that it be le^l andpossibl^ 

e.g. Si in familiam mea/m nupsisset^. These are 

the principal legacies as distinguished by the mode 

of be(|uest ; but several others are mentioned in 

the Digest*. 

LiabtHtyof If a legacy were lost or perished before the 

the Hem. ^^y^xj without the fault of the heres^ the loss was 

to the legatee, otherwise the heres was bound to 

make it ^ood; and he was liable for culpa levis- 

sima. Juso if the legacy perished by accident^ 

after the time when the Iieres ought to hare given 

the legatee possession, he would in such case be 

liable'. 

Who can 2. All porsous wcrc capable of receiving lega- 

Ug^. cies who had the teriamentifactio, by which is to be 

f^^^ understood not merely the power to make a will, 

but the capacity to receive by means of a will which 

many haa who could not make one^; e.g. a fuiio- 

Bus, a prodigus, a servus alienus, or heremtarius. 

A legacy to a posthumous child was good, as 

Uncertain also to au Uncertain person^ provided it were to 

*'***^- one of a number of persons certain, because id 

cerium est quod certum reddi potest. 

An error in the proper name or surname of the 
legatee did not vitiate the legacy, cum de persona 
constat^; nor would a false description or cause if 
added to a legacy make it void, as Servus Stidius 
quern de Titio emt,when he had received Stichus as 
a gift*; or Titio fundum do, quia negotia mea cura- 
vit, when Titius had not transacted his business. 
^^' A legacy to a corporation, collegium liciium, 

was valid. 

3. By the old law no legacies left in a testa* 

1 D. xixv. I. 15. • Colq. .1157. 

* D. XXX. 47. 5. Mid 6. « Gat. n. 189. 

» /. n. «o. 39. • 2>. XXXV. r. 17. and par. 2, 
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ment were effectual unless the testator had first ap- chap. 
pointed an heir; a legacy therefore placed before ^^' 
the appointment of the heir was a legatum imUtU; -^^^^^^ 
the heredis institutio being the caput etfundamen- hdr. 
turn totiue testamenti^: but Justinian decreed that 
so long as the heir was appointed the mere form 
of the will was of no importance*. 

The jita accreai^ndi is the r^ht of a coheir, or ^j^J^ 
co-legatee, to possess the share of his companion in 
the estate, or legacy which he may have become 
incapable of possessing by death before the death 
of the testator, or by any legal incapacity, or even 
by refusal to accept it. To create theju^ accre-^^^ 
scendi the legacy must be left diyunctim or corir 
junctim; if separatim, the portion of one co-legatee 
could not vest in another, but went to the heir'. 
The form of a legacy left disfunctim was this, Titio 
(sdes mea$ do lego: Sempronio easdem csdes do lego. 

The form confunctim was Titio et Sempronio 
cedes meas do lego : in either case the legal effect 
was the some ; and if, for the reasons above men- 
tioned, the lega<7 did not vest in Sempronius, or 
he reftised, the whole went to Titius ; if it vested 
in Sempronius but for a moment it passed to his 
heirs^ 

A legacy might be left purd (simply), or con- a kgaqf 
ditionally; to a certain day, or from a certain day. ^p^^- 
A legacy was left pure when no condition was 
annexed. It was a conditional legacy if the vest- svb eondi- 
ing of it depended on the fulfilment of the condi- ^^' 
tion imposed*; and therefore if the legatee died 
before the condition was fulfilled it did not pass to 
his heirs. 

A l^acy was left in diem thus: Titio lego cedes in diem. 
meas per decennium. The legacy would therefore 
vest in Titius from the moment of the testator's 
death, and he would enjoy it for ten years, calcu- 
lating from that date. 

* Gai. n. 429. ■ O. VI. «3, 44. ' 2>. vn. 2. i. and 11. 

* J>. L. 16. 149. <^ D. ZXZTI. 9. 5. 3. 



152 Of the Rights of Things. 

BOOK Ex die was thus: Titio lego odes meas post 

^' decennium a morte mea; and Titius could not enjoy 

Ecdu, the property till the testator had been dead ten 

years. 
Diet eedu Dics cedit oc stotim venit. Dies nee cedit nee 
vmuf^ t?enii. These are expressions applied to legacies 
and contracts in the Boman law. It depended 
upon whether any condition were annexed, or not; 
if no condition, then the legacy was due imme- 
diately on the death of the testator: dies, the day 
of payment, Matim venit, and the legacy is doe 
forthwith. But if any condition were annexed, or 
£^»« it ^ere left ex die, then dies nee cedit nee v&iit: 
venu. till the condition had been fulfilled, or the day 
bad «ri,«i, the leg^ «dd n<*°cl»im p<«i 
sion. 

The property in the legacy vested in the legatee 
immediately on the death of the testator, provided 
the heres did not refuse to act. It passed recta via 
ad legatarium^. 

A testator was not allowed to exhaust his 
whole patrimony in legacies, and to leave nothing 
for his testamentary heir. This wa« frequently 
done from the unlimited power given to the ixxfer- 
familias in the words of the law of the Twelve 
Tables. Gains remarks that nothing was left to 
the heres but the inane nomen% the result of which 
was that the extraneiis heres, and even the suus 
heres, sometimes by permission of the Prsetor le- 
fused to act. The evil was not merely that the 
h^res had not what he had a ri&^ht to expect^ but 
all the legata and fdeicommissa mil to the ground ; 
for as there was no resort to an administrator, as in 
the English law, the will was destitutitm, and there- 
fore void. 
Lex Furia. To remedy this the Lex Furia was passed, the 
date of which does not appear, by wmch it was 
declared that the testator should not leave more 
than looo asses in a legacy to any one but his 

^ D. XXXI. 80, * Gm. n. «fl4. 
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cognate relatives : this was evaded by multiplying ^^^* 
legacies. Then followed the Lex vacania, a.u.c. * 
585*, which forbade the legatees to receive a^^*- 
legacy or a mortis causa donatio of greater amount"^ 
than the sum left to the heir: in short, that the 
heir and legatees should share alike ; but the estate 
was disposed of to so many persons in small lega- 
cies that it was not worth the trouble to the heres 
to undertake his duties for the small sum he got' ; 
and in the year u.o. 714 the Lex Falcidia* waszcs^oz- 
passed, which forbad a testator to leave more than ^^' 
three fourths of his estate in legacies; and that 
in de&ult of this the heres could take his fourth 
part from the hereditas or the legacies, clear of 
all deductions, which was called the Falddian por- 
tion, and was estimated according to the value 
of the inheritance at the time of the testator^s 
death, after the fimeral expenses and debts were 
paid^ 

4. Legacies were extinguished : i. By ademp- iToio «»- 
tion, and 2. By translation. Hnguuhed.. 

1. Every man's voluntas is amhulatoria usgus AdempHo. 
ad mortem, and the ademptio (the cancelling) of a il^^J^ 
legacy might be either direct or implied. The 
direct ademptio was by a verbal declaration, or 
positive act of the testator, as by a contraiy clause 

m another will, or codicil, or by giving the thing 
away during life. Implied, as where there had 
been capitaies inimicUia between the testator 
and legatee, and no reconciliation had taken 
placed 

2. By translation. This was, i. By changing TVonifa- 
the l^atee, as Fundum, quern Titio legavera/m, **^ 
MoBvio do lego. 2. By changing the legacy itself, 

as Titio pro fundo quern legaveram, miUe do lego. 
3. By making a simple legacy a conditional one. 

1 HauK n. 39. ■ Qai n. 224—226, 

• J>, XXXV, 2, I. * Colq. 1 186. 

■ 2>. xxxiY. 9. 9. 
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BOOK find that Augustus ob insignem quorunda/ra per- 
^^' Jidiam\ recognised Jideicommissa and ordered the 
consuls to interfere to compel the restitutio by the 
heres JiduciariiLS ; and a Prcstor Jideicommissartus 
was appointed to enforce the daims of the Jidei- 
com/missarii. 

i>^finUion. A Jideicommissum is thus defined : Quod non 
civUibus verbis, sed preccUive rdinguitur; nee ex 
rigore juris civilis proficiscitur, Sea ex voluntate 
daiur rdinquentis^ . 

LiaXnUtiet The heres fdudarius might decline to act like 

qfihahereij^^ commou heres, but if he BjgcQeAy facere restihji^ 
tionem, to act as trustee for the Jideicommissarius, 
all actions relating to the estate must be brought 
by and against him, because he only was the 
possessor in law ; and thus he had all the burdens 
without any of the advantages. On account of 
the risks which the ?ieres fdudarius thus ran, it 
was usual for him to bind \hQ fd^icommissarivs 
by a formal stipulation^ emptcs et venditor heredir 
tatis^ that he should indemnify him as to all legal 
liabilities, and also defend all actions which might 
be brought by those having claims on the estate. 
The fdeicommissarius also, at the same time, ex- 
acted a reciprocal undertaking from the hereSj that 
he would duly make over to him everything be- 
longing to the estate'. This was a private agree- 
ment between the parties. 

In the year a.d. 62, in the reign of Nero, the 

^JJJ* ^^ Sctum Trd>eUianura was passed, by which it was 
*** provided, that when the heres fdudarius had 
made the restitutio, or as we should say, had ac- 
cepted the trust, that all rights of action, claims, 
and liabilities, should forthwith vest in the fdei- 
oommissariusK There still, however, remained 
another inconvenience. The lex Falddia did not 
apply to fdeicommissa, i. e. the heres fdudarius 
• had no certain share of the estate assigned him, 

* /. II. 13. I. • XJlp. Pr, XXV. I. 

" Gm. II. asa. * G«. il. ^53. 
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and the consequence was that he often renounced^ chap. 
and the Jideicommissa fell to the ground ; there- ^^^' 
fore, in flie year a. d. 70, the Sctum Pegasianum soum Pe- 
was passed, which extended the provisions of^'^"*^*^' 
the leaf Falctdia to Jideicommissa; and the fieres 
Jiducmrius was allowed to deduct the fourth part 
of the estate as his share, if it were not given 
him. If the fourth part were given him, he then 
had to bear his portion of the expenses pro rata 
according to the Civil law; and uxQjideicommis- 
sarivs his, hy the provisions of the Sctum Trebd- 
lianum ; and so there was no need of resort to the 
Sdum PegoManum. If nothing were left to the 
heresjiduciarivs he could then avail himself of the 
Sctum Pegasianum. If he once voluntarily entered 
upon the duties attached to his appointment, 
wnether he retained his fourth part or not, he 
was liable to all the incidental expenses, unless 
he took care to stipulate with the fideicommis- 
sarins that he should bear his proportion. If per- 
chance the heres fiduciarius determined to decline 
any advantage offered by the Sctum Pegasianum, 
and the Jideicommiissarius desired to obtain pos- 
session of the estate, the Praetor would compel the 
heres to make the restitutio of the whole, in which 
case the Sctum TrebeUianum protected him from 
all suits and charges\ Justinian afterwards united 
these two senatusconstdta, and retained the name 
of Trd>eUianum only*. 

No one could nave a fideicommissum who 
could not make a will, hut fdeicommhsa and legaia 
excBquata sunt per omnia, and could be left by 
codicil as well by testament'. 

Fideicommissa were, i. Universal, or 2. 'Par- Fidd eom- 
ticular. The former comprised the whole, or part JJJJ^oI^ 
of the hereditas, the latter, only specific bequests^ pankiOar 
such as legacies. Fideicommissa would be left by 
a codicil, &ough not confirmed by a will^ 

1 Gai. n. «55— «57. • /. n. 13 7. 

* D. xzz. I., and a. ^ Gai. n. 270. 
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BOOK They were first introduced into the law of 

^' England by the monks, in order " by art and 

engine " to avoid the statutes of mortmain \ 

It is curious to observe how the firamer of the 
statute of uses' has evidently copied the sefnatu^- 
consuUma TrebetUwavm. 

1 15 Bioh. n. 5. * 17 Hen. VIII. c. 10. 
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OF THE BIGHTS OF THINGS. 



CHAPTER I. 
Of Succession by Law. 

Ih cases where a person has neglected, or is chap. 
not permitted, to dispose of his property after his ^' 
decease by testament, the law of each particular 
society appoints a successor whom it judges to 
have the best right to enter on the vacant posses- 
sion; and succession by law is the title by which a 
man, on the death of his ancestor, dying intestate, 
acquires his estate, whether real or personal, by 
the right of representation as his next heir. He intetuue, 
dies intestate according to the Civil law " qui aut ^^' 
omnino testamentum non fecit, dlit non jure fecit ; 
aut id quod fecerat ruptmn irritumve factum est, 
aut nemo ex eo heres extitit'." So that an intes- 
tate is one who dies without a will, which of course 
includes every case where a will originally valid 
has for any reason become void at the death of the 
testator. 

We will first consider the law of intestate suc- 
cession as it stood before the time of Justinian, 
and then explain the changes introduced by that 
Emperor. 

before the Twelve Tables a man's children ^ore d^ 
became at his death the natural occupants of his " ^"*^' 
property; if he were childless, his property must 
have escheated unless he availed himself of the 
oldest will made in the Comitia*. 

When the Decen^^hal law conceded the ti^eeAfier^ 
right of testamentary disposition it provided also " ^''^^' 
that if a citizen died intestate his property should 
descend in the following order: — i. To his sut 
heredes. 2. To his agncUi. 3. To the Gentiles. 

^ I. m. I. pr. ' See ante, book n. c. 6. 
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BOOK I. The sui heredes were those children, sons 

^^^' and daughters, who were in the family and under 
1. 5ui A«- the power of their father at the time of his death, 
redes, who, ^^^ ^ ^j^g gj.g^ degree, that is to say, a grand- 
child was not a suics heres to the grandfather so 
long as the father was alive. The children who 
had been adopted, the widow also, and the daugh- 
ter-in-law, provided they were in manu, were sui 
heredes'. Illegitimate children, when duly legiti- 
mated, became sui heredes*. A posthumous child 
was also a suus heres*; and they who were pri- 
soners of war recovered their suitas by the Jus 
Postliminii*. The patriapotestas was not extinct 
until a son had been thrice emancipated, therefore 
the bis emancipati, if manumitted after the death 
of their father, became sui heredes. Also where a 
marriage had takfeli place between a Romanus and 
a Peregrina, or vice versa per error em; — causa pro- 
hata, the children were reduced in patriam potes- 
taieniy and so became sui heredes ; and this might 
be done after the death of the father*. Such vrere 
the sui heredes; and it was indifferent whether 
they were male or female. Sons and daughters 
succeeded in their own right in capita; grand- 
children from a son only, though in ever so remote 
a degree, succeeded by right of representation in 
stirpes. 
Sueceesion^} The succossiou in capita is where a man dies 
♦» capUa. I igg^yijjg^ ga^y^ thrce sons, they each take a third of 

;the hereditas, dividing it viritim: suppose t'wo of 
' these sons to have died before their father, the one 
"leaving three, and the other one child: as soon as 
.the sons are dead the grandchildren become sui 
In sHrpea. , /leredcs, and these will take in stirpes representing 
• their deceased parents ; the surviving uncle will 
, take his third part, the one grandson will have his 
i father's share, one-third also; and the three chil- 

^ Ulp. Fr. xxn. 14. « /, iii. i. «. 

' Gai. IIL 4. * /. in. r. 4. 

* Ulp. Fr. VII. 4. Gai. ill. 5 ; and see ante, book ill. c. 3. 
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dren will take one-third each of their Other's third chap. 

part Grandchildren from a daughter could notl ^ 

be sui heredes, because they necessarily belonged! 
to another family. 

Thus far the Jus Civile ruled the rights of the 
sui heredes, but the Praetor and the constitutions 
of the Emperors, admitted, from a principle of 
equity, those whom the law necessarily excluded. 
An emancipated son ceased to be slsuus heres, but ^J^?^., 
the Praetor by his Edict unde liberi sui et emanci- ^drm. 
pati called him to the inheritance, and permitted 
him to share with the unemancipated children ^ 
This was subsequently confirmed by Justinian. 

Children by a daughter were first admitted to Oraridcku- 
the suitas by a constitution of Valentinianus, Theo- d^iaJ. 
dosius and Arcadius^, which was confirmed and 
modified by Justinian*. The wife, as we have 
seen, was sua heres, but this depended on her being Tks tndow. 
in manu mariti; when therefore the conventio in 
manum became less frequent the widow was ad- 
mitted to her share of the intestate husband's 
estate by the Praetor's Edict unde vir et uocor; but ^«<*« «»'*" 
to enable her to claim this, there must have been ^ **^' 
a valid marriage, and she must have been his wife 
at the time of his death ; for if any proceedings to 
obtain a divorce had been commenced in the hus- 
band s lifetime which would have ended in a disso- 
lution of the marriage, she lost her share of the 
property*. 

Since the sui heredes became such ipso jure, 
by the mere operation of law, etiam ignorantes et 
absentes, it follows that furiosi, prodigi and infants 
were classed among their number. 

The rights of the suitas were lost by the\suka»ykw 
TnaaciTna and media capitis diminvtio, which tookf^' 
away the power of possessing property, also byj 
emancipation tUl the Praetor gave relief by his\ 
Edict unde liberi. But if an emancipated son had ' 

* Qai. m. 15. 16. ' C. vi. 55. 9. 

» /. in. I. 15. * D. XXVII. II. I. 
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BOOK • afterwards given himself in adoption he took nc^ 
™' ' tting by this edict unless he were emancipated by 



his adoptive father in the lifetime of his natural 
; father^ The effect and operation of the suiias was . 
^j^^»- f such, that if the suus heres died before entering 
I upon his duties, or even if he were ignorant of his 
\ ancestor's death, the estate vested in him so com- 
I pletely that it passed to his heir. 
i.AffnaU. 2. Upon the failure of the sui heredes the 
estate passed to the AgncUi, according to the law 
of the Twelve Tables, which declares Si inte^cUo 
moritur cui suns heres nee escit, agnatus proxtmns 
familiam haheto. The agnati are defined as those 
per virilis seocus personas cognatione juncti\ whe- 
ther by nature or adoption*. They were therefore 
the brothers, uncles and cousins of the intestate ^ 
But the law did not concede the right of suco^ 
sion to all these alike, the nearer excluded the 
jvbngrA^o/more remote; and there was no right of repre- 
J^^' ' sentation, so that if one brother did not survive to 
jbe heir to another, his children could claim nothing 
I in conjunction with their surviving uncles*; but 
where there were several agnati in the same de- 
gree they all succeeded together in capita^, males 
and females alike, so that if the deceased left 
: one brother, or sister, surviving, together with the 
children of other deceased brothers and sisters^ 
' that one survivor would take the whole, because 
there was no right of representation; but if that 
one survivor were dead also at the time of the 
decease of the intestate, then all the nephewB and 
nieces, the children of different brothers and sisters, 
, would share in capita'. So that in the collateral 
' Une, the right of representation was not allowed, 
' but the nearest in degree, whether one or more, 
, excluded all the remoter, and the succession was 
i always in capita. 

* /. III. I. lo. * /. I. 15. I. ' /. in. a. 2. 

* G«i. HI. 10. » G»i. in. la. /. m. 1. 5. 

* /. m. 1. 5. ' Gai. iii. 15. 16. 
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3, When the agnati failed the Twelve Tables 
called in the Gentiles: Si agnatus nee escit gentHes ^ 
familiam habento^. And Cicero says Gentiles sunt 3. The 
qui inter se eodem diamine sunt*. The gentiles were ^*^' 
they who were descended from the same gens: 
"Gentilis dicitur et ex eodem genere ortus, et is, 
qui simili nomine appellatur, ut ait Cincius: gen- 
tiles mihi sunt, qui meo nomine appellantur*/' 
The gentiles therefore were they who bore the 
same nomen, the name of the gens from which 
they came. If we take as an example Marcus 
TuUius Cicero; Marcus is the prcBnomen, and 
identifies the individual, TuUius is the nomen de- 
noting the genSy and Cicero is the cognomen which 
points out the particular family of that gens. When 
the familia therefore was extinct, the law sought 
for the gentiles; and Cicero's property in such case 
would have gone to the Tullii. 

The law of the Twelve Tables did not allow ^* *^ 
inheritance to ascend, i.e. a father could not in-^ 
herit from a son. Indeed this was impossible, since 
there could be nothing to ascend, all the posses- 
sions of the son, except his peculiumj vesting in 
the father. In case however of the son's eman* 
cipation, should he die in the lifetime of his father 
leaving no sui heredes, his father was then his 
legitimus heres by virtue of the p<ictum JiducicB, 
which took place at the time of his emancipation^. 
If this had been omitted the paterfidv^ciarius 
could, by the civil law, claim the. inheritance, hut Undede- 
the equity of the Praetor corrected this by the^JJJ^ 
£dict Unde decern personcs. 

By the Sctum Tertullianum passed in the Sctum Ter- 
reign of Hadfian, a.d. 158*, it was decreed that a***^"^"*' 
Mater ingenua having three children, or a Mater 
Libertina having four, should inherit from their 
legitimate chUdren, though she might be in the 
power of her father, but the children must have 

^ 6at. lu. 17. ' Festus wb voc, ' Topic, c 6. 

* See ante book i. ch. 5. ' Haub. ii« 6. .3. 
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BOOK died intestate, and have left no sui heredes, nor 
^^^' father nor brothers: the mother, however, was 
allowed to share with sisters*. Justinian, by a sub- 
sequent constitution, allowed the mother to succeed 
to the property of her children without regard to 
the Jus liberorum^. This sctum allowed a mother 
to succeed to illegitimate children. 
seium Or- The Sctum Orphitianum, which passed in the 
'**^*^*** reign of Marcus Antoninus, a.d. i78», gave chil- 
dren the power of succeeding to the property of 
the mother, and they took precedence of her ag- 
iiugitir ^nati^. This privilege was extended to illegitimate 
S^ ^! ' I children, because there could be no uncertainty as 
^^^'*^j^ ;to the mother*; and on this principle they were 
*"*'^^' allowed the querela inofficiosi if passed over by the 
mother «. The rights conferred by this S<^um, as 
well as the Tertvilianum, were not forfeited by the 
capitis diminutio'^ . 

When the Agnati and the Gentiles failed there 
was an end of the succession Jure civili. The 
Unde Cog- Prsetor 4bML interposed his equitable Edict Unde 
"^' CogncUi, whereby he gave the succession to the 
cognatiy relations, male and female, by the mother s 
side, among whom were comprised those agnati 
who had suffered the minima capitis diminvtio", 
because agnati sunt cognati, and the agnatio only 
was forfeited. The right to inherit by OjgncUion 
was allowed as far as the tenth degree, but the 
Prsetor went no farther than the seventh in the 
case of cognatipn*. As to the degrees of the cog- 
nati see I. 3. 6". Paulus expressly states that a 
servilis cognatio was not recognised by the law", 
but the Lihertus being a Koman citizen possessed 

* Ulp. Fr, XXVI. 8. /. in. 3. 3. • /. iii. 3. 4. C. vm. 59. a. 
' Haub. II. 65. * /. III. 4. pr. * /. III. 4. 3. 

* D, V. 1. 29. I. 7 /. lu. 4. «. 

* /. in. 5. I. » /. HI. 5. 5. 

1^ Dr Hallifax, in hia Syllabut, here proceeds with succession acoordii^ 
to the Novels, but it is manifestly expedient to explain the whole of the 
old law before proceeding with Justinian's final arrangement. 

" 2>. xxxviii. 10. 10. 5. 
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of the jus comiuhii, his children were his sui here- chap. 

des; but failing these where were his relations? ^__ 

He had none jure sanguinis, therefore the Twelve 
Tables declared, Si Libertus intestato moriturj cui Sueeeuion 
Sims heres nee escit, ast patronuSy patronive liberi t^J^bySie 
escint, ex ea familia in earn familiam proximo " ^«w». 
pecunia duitor^. It appears, therefore, that if the 
liibertus died intestate, provided he left no chil- 
dren natural or adopted, and no uxor in manu, 
that then only his Patronus succeeded*. This was 
considered unfair towards the patron, and the prse- Prcetorian 
torian edict declared that the Libertus who had^^^^JS^** 
no children should leave half his property to his Patromu, 
patronus ; and if he omitted the patron in his will,' 
or left him less than half, the possessio contra 
tabulas should be granted him. And if he died 
intestate leaving an adopted son, or an uxor in 
manu, or a daughter-in-law, the patron was also 
entitled to half*. Afterwards by the Lex Papia, LexPapia. 
which conferred the jv^ trium et quatuor liberorum, 
if the Libertus left fewer than three children, 
whether he made his will or not, the patron was 
entitled to his pars virilis, which would amount to 
half, or a third, of the estate, according as there 
might be one or two children, 'if three children 
the patron had nothing; but this supposed the 
Libertus to die possessed of 100,000 sesterces; for 
if his nroperty were less than this he might dispose 
of it by will as he pleased, and the patron got 
nothing, unless he died childless and intestate ; in 
which case the patron or his son succeeded as heir- 
at-law ^ With regard to the property of the 
Libertay inasmuch as she could have no sui heredes, Suceessvm 
her heir-at-law was her patron; but the Lex Papia^^^j^ 
emancipated her from the tutelage of her patron if Pcurona, 
she had four children, or had the jus quatuor libero- 
rum conceded her by the emperor ; and allowed 
her to dispose of her property by will, reserving a 

* Heio. JF/, Docvji. ' Qal iii. 40. 

' Oai. m. 4f. /. III. 8. I. * Gai. in. 4I. 
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BOOK pa/rs virilis, according to the number of children, 
^^- to her patron ^ 

The edict of the Praetor applied only to the 
patronus, therefore the Lex Papia provided that a 
pcUrona ingenua with two children {liberis horuh 
rata), or a patrona Ixberiina with three, should 
enjoy the same rights as the edict had given to 
the patronus". "With respect to the property of 
the lAherta, the Lex Papia gave no advantage to 
the Patrona, and so^ if neither the Patrona nor 
the Liberta were capite diminvtcB by the law of 
the Twelve Tables, the property of the latter be- 
longed to the former excluding the children, and 
•that whether the Patrona were liberis honorata 
or not. When a Liberta died testate the Patrona, 
who had no jus liberorum, had no claim on the 
estate, but if she had the jus liberorum, the Lex 
Papia conferred on her the same rights as the 
Patronus enjoyed*. 
Prfjperty As to the property of the Latinij Gains states 

^^^ that the lex Junia Norbana^ expressly reserved the 
tini. rights of the Patronus to all the possessions of the 
Liberties Latinus on his death, as though they were 
the mere peculium of the slave; and if the Latinus 
had several patrons, they shared according to the 
amount of interest they had in the slave before his 
manumission, and not equally as in the case of the 
Lihertus Romanus. 
jiutinian'i Justiuiau, by a constitution which is now lost, 
f^^^ reduced the above rules to a more concise form. 
He abolished all distinction between the patronus 
and the patrona, and decreed that if a freedman 
or woman died testate and worth less than loo 
aurei, the patronus or patrona should take nothing. 
But if they died intestate leaving no children, then 
they should succeed to the whole, according to the 
old law of the Twelve Tables. 

In the case of those who died worth loo aurei y 

1 Ulp. Fr. XXIX. «. ■ Id. XXIX. 5. 6. 

» Gai. iii.^i, 51. * A.D. 16. 
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if they left cbildreo as heirs the patron was to chap. 
have nothing ; if without children, the patronus ^' 
and patrona took the whole ; and if they made a 
will passing them over, they were then entitled to 
the bonorum possessio as far as the third part of 
the estate, free of all deductions ; and this right of 
succession was extended to the collateral relatives 
of the patron as far as the fifth degree \ Justinian 
also abolished the distinctions between the Latin! 
and the Dedititii*. 

The succession of the patroni to the property Buu o/ 
of the Liberti was governed by the same rules as ^X^ 
that of the agnati; there was no right of repre- i>«r<y «/ 
sentation, but it was always in capita: a surviv- 
ing patronus excluded the children of a deceased 
co-patronus'. 

If a patron had two or more children he might Right of 
assign his jura patronatiLS to which he pleased ; alenu^Pa- 
and he might do this by will or codicil, or as a tranut. 

£"ft inter vivoSj or mortis causa. This was regu- 
ted by the Sctum Claudianum passed in the year sdvm 
u.c. 798*. If the child to whom the assignment ^^^«^»«^ 
had been made were afterwards emancipated the 
assignment became void : also if a co-patronus as- 
signed his share of the jus patronatus to one of his 
children, and died surviving the other patronus, the 
assignment became void, because the whole of the 
rights vested by law in the survivor*, as in the case 
of joint tenants by the English law. And it must skaret of 
be remarked, that however unequal might be the ^^^f^"* 
rights of the domini in the case of a servus com- emand. 
munis, if by manumission he received the Liberia^ ^^"^ *'^* 
Ramana, they then shared equally the jura patro- 
natus ^ 

* /. in. 8. 3. ' C. VII. 5. C. TT. 1. n. 
> Gfti. in. 6a *^ D. zzxtui. 4. i. 

* 2>. xzxnn. 4. is. * G«i. m. 59. 



CHAPTER n. 

Of the Bonorum Possessio. 

.BOOK Bonorum possessio is the right of claiming 

^^' and retaining the inheritance of a person deceased 

Bonorum not strictly due by the Civil Law, but granted by 

Pommo, ^YiQ Pra&tor from a principle of equity. We have 
already seen that where by the strict interpreta- 
tion of the Jus civile persons were necessarily 
excluded from succeeding to property, to these 
the Praetor, in the exercise of his equitable autho- 

D^uum. rity, dabcU honcyi-um possessionem. The honorum 
possessio is defined as Jus persequendi retinendique 
patrimonii, sive ret, qucs cujusque cum moritur 
fuit\ Gaius well explains the difference between 
those who thus acquired the property, and those 
who succeeded by law: ''Quos autem Praetor 
vocat ad hereditatem hi heredes ipso quidem jure 
non fiunt, nam Praetor heredes facere non potest; 
per legem enim tantum, vel similem juris cousti- 
tutionem heredes fiunt, veluti per senatuscon- 
sultum, et constitutionem principalem, sed eis 
siquidem Praetor det bonorum possessionem loco 
heredum constituuntur*." The bonorum possessio 
waa either edictal or ordinary, and, secondly, de- 
cretal or extraordinary. In the former case the 

Ordinary causc was uot heard judicially. In the latter, 

ordiMr^ wherc an extraordinary grant was made to particu- 
lar persons by a special law or constitution, there 
was no decision nisi- causa cognita, without a judi- 

Ordinary, cial investigation. The edictal, or ordinary, grant, 
which is now the subject of our inquiry, took place 
either when there was a testament, or when there 

* D. XXXVII, I. 3. a. * Gai. ill. 3a. 
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was no testament ; and this was either contra tdbu- chap. 
las, or secundum taindas. Contra tahulas was, "• 

I. Where the PrsBtor gave the emancipated, or Contra ta- 
adopted children, their share if passed over by the secundum 
father, and who had not been duly disinherited <«*»^- 
for some just cause'. In that case they must t.ToOe 
undertake to make the coUatio honorum^, i.e. to ^^2*^5* 
bring in all their own property, which must be*»*^- 
added to the hereditas before the division is made, 
so placing themselves in the position they would 
have occupied had they never left the family. The 
hotch-pot of the English law is exactly similar, 
and no doubt derived from it'. The sui heredes, if 
prceteriti, could resort to the querela. 

2. The Praetor gave the patronus his share of «. To the 
the estate of the libertus if passed over by him^ ^''^' 

3. The father in the character of quasi-patro- 3. To^ 
nus, if passed over by his emancipated sons, might ?^." 
obtain the honorum possessio contra tahulas. In 

the above cases the Praetor set aside a will good 
in form, but bad in substance ; but in the honorum Secundum 
possessio secundum tahvkts hd amended a will, 
which (with one exception)' having originally been 
good in substance had subsequently become bad. 
The first of these was the testamentum praetorium, 
where the ceremony of mancipation per ces et 
lihram had been omitted, still if septem signis tes- 
tium signatum sit, the Praetor gave the bonorum 
possessio to the parties named in it, provided there 
was no one entitled ab intestato^. Also if a testa- 
ment were ruptum, nullum or irritum,^ the Praetor 
might, according to the circumstances of the case, 
graiit the bonorwm possessio secundum tahulas''.' 

The bonorum possessio ab intestate, or where ^& /«<«»- 
the possessor died intestate, and where, if the sui 
agnati and Gentiles failed, according to the strict 

^ J>. xxzyn. 4. I. and 3. 

• D. xxxvn. 6. I. XJlp. Fr. xxviii. 4. 'See Blackstone. 

• 2>. xxxvni. 7, 1, ' Testamentum protoriuro. 

• Gai. n. 119. ^ Colq. 1397. 
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BOOK rules of the Civil law the property would have 
^^- become a res caduca^ an escheat, possession was 
gpranted by the Praetor in the following cases : — 
Undt li' I . Ex edicto unde liberi granted to the eman- 

**^'- cipati, adoptivi, and the sui heredes; for though 
the last of these had their remedy by the qusrday 
still they frequently resorted to the edict. 
Undeie- 2. Utide Ugitimi granted to the agnati, pa- 

^*"**- troni, and all who had a Civil law right of action \ 
Why then should the Praetor interfere where there 
was a remedy at law ? The parties must show that 
their case came within the Edict, and a decree 
was probably a more summary and inexpensive 
process. 
Uiidede- 3. Unde decern personcB. To explain this 

^^^^ decree, we have seen that in the emancipation of 
a son, if the pactum fdudcB were not interposed at 
the third sale by the natural father', the pater- 
fiduciarius, a mere man of straw, would in strict 
interpretation of law have been entitled to the 
jura patronatus. The Praetor therefore preferred 
the following ten persons to him in case he should 
set up such a claim; father, mother, grandfather, 
grandmother, paternal and maternal ; son, daugh- 
ter, grandson, granddaughter, from a son or 
daughter, brother, and sister of the whole or half 
blood. 
Unde coff- 4. Uudc cognoti. When the agnati mmI gea- 
iiSsm failed, the Praetor admitted the cognati who 
could not succeed jure civili; and this edict recog- 
nised illegitimate children, who succeeded recipro- 
cally to the mother, the mother to them, and each 
to the other*. 
Toinqiuim $. Tanquam ex familia patrani. Here the' 
exfamiua, pj-ggtor admitted the agnati of the patronus, who 
had no claim on the estate of the libertus accord- 
ing to law. 
Patrono, 6. Fatrono, PatroncB. This granted succes- 

^ D. xxxvui. 7. 3. 4. * See crnUj book i. c. 5. 

3 D. xxxvni. 8. a. 
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sion to the emancipated children as well as to the chap. 
parents of the patroni, who had no daim at law. ^^' 



7. Unde vir et uxor. Where the husband or Undevir 
wife died, leaving no relations, the survivor suc-**^***^* 
ceeded. 

8. Unde cognati manumissoris. This edict ^»>*«v- 
admitted the cognati as well as the agnati of the mUt^^ 
patronus. Justinian retained only four of these 
grants in the case of intestacy : i. Unde liberi, CondUur 
m favour of emancipated children. 2. Unde legi-^^, "*" 
timi, in favour of the agnati. 3. Unds cognati, to 
relations on the side of the mother. 4. Unde vir 

et Uxor, by which the husband and wife succeeded 
each other when the cognati failed. 

The honorum possessio must be claimed within ^ ?f 
a prescribed time. In the case of parents and chil- "**^* 
dren an annits vtilis was allowed, in all other cases 
a hundred dies utiles. The distinction between the 
tempus utile and the tempus continuum was this : in Temptu 
the former, the time did not begin to run till the :^n^«. 
party was aware of his right, and then the dies 
n^asti were not counted; in the latter, the time 
was computed from the moment the right accrued, 
and the dies nefasti were included ^ 

As perchance they who were entitled might 
neglect to make their claim, or might altogether 
renounce their rights, the Prsetor issued his Su(ySueceu(h 
cessorium Edictum*, whereby he ^ve the property JJ^ ^*^' 
to the next in order who was entitled ; and if ulti- 
mately no one preferred his claim, it went to the 
Fiscus : '^ Si nemo sit, ad quem bonorum possessio 
pertinere possit, aut sit quidem; sed jus suum omi- 
serit^ populo bona deferuntur ex lege Julia Cadu- 
cana^ 

Lastly, the bonorum possessio was either cum Pouemo 
re or sine re. It was cum re if the person to whom ^Z^!^"^ 
the grant was made were able to retain the pro- 
perty; for the grant of the Praetor did not prevent 

1 2>. xxxTin. 15. 1. • D. xxxviii. 9. i. 

* Ulp. /v. zxviii. 7. 
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BOOK the possibility of some one armed with an undeni- 
^^^- able legal title seizing the heredibas: e.g. a suus 



heres might appear, and then the bonorum possessio 
would be sine re\ An example may be found in the 
case of the testamentum prsetorium, where the man- 
cipatioper cbs et lihram was omitted ; if the will were 
duly sealed by seven witnesses, the Praetor ^'dahat 
possessionem scriptis heredihus; quam bonorum 
possessionem cum re id est cum effectu habent si 
nemo aKus jui^e heres sit*;" but if a heres civilis 
appeared the grantee could not hold the possessio 
cum effpctUj and it would be sine re. Again, if the 
heri^ institutus could not be found, tne Praetor 
would grant the bonarum possessio to the substi- 
tutus, who might afterwards be ousted by the In- 
stitutus, and thus his grant would be sine re\ 

Extraordi- The extraordinary grant was by some express 

*'*^' law or constitution. 

Besides the modes of acquiring property per 
universitcUem^ already explained, lour others re- 
main to be noticed: i. Arroffatio. 2. Bono- 
nmi addictio libertatum servandarum causa. 3. 
Sectio et cessio bonorum. 4. Ex senatus consulto 
Claudiano. 

Per arro' I . Arrogatiou and its legal consequences have 

ffoiwMm, ^Qj^ explained, Book i. Chapter 8. The person 
who was arrogated was sui juris, and passed into 
the pcUria potestas of the arrogator, who at the 
same time became possessed of all the property of 
the arros:atee, excepting of course whatever might 
be lost by the capitis diminutio involved in the 
arrogation, such as the jus (xgnationis, usus, and 
ususfructus; but Justinian decreed that the arro- 
gator should only acquire a usufruct in the pro* 
perty, the dominium still remaining in the person 

^ Ulp. Pr. xxyni. 13. Gai. iii. 36, 37. 
' Ulp. Pr. XXIII. 6. 
2 Colq. 1396. 

* Uhiversitat bonorum as diatinguished from res nngula. Herfditas 
represents the one, L^atum the other. Gai. ii. 97. 



Of the Bonorum Possessio. 175 

arrogated ^ Also the arrogator, though not directly chap: 

liable for his adopted son's debts, could be sued in J^- 

his name; and if he did not satisfy the son s credi- "" 
tors, they might obtain possession of the son's pro- 
perty. 

2. Bonorum addictio libertoUum servandarum Bonorum 
causa. When a testator had, as was frequently ^*'*^*" 
the case, manumitted his slaves by a clause to that 
effect in his will, if the will became destitutum the 
slaves lost their liberty; and this often occurred 
when the heres found the estate was insolvent. 

The emperor Marcus on that account issued a con- 
stitution^ by which it was provided that in case the 
heir refused to act, the property of the deceased 
should .be delivered' over to one or more of the 
slaves mentioned in the will, whereby they ob- 
tained their liberty on undertaking to pay the 
creditors in full. Justinian decreed, i. That the /t«<*nian't 
iiddictio bonorum should take place only once in **'*^' 
the year. 2. That if several persons demanded 
the addictio and offered security, it should be 
granted to them jointly. 3. That he should be 
preferred who offered the largest security. 4. That 
he who promised to pay a larger dividend within 
the year than he to whom the property had been 
addicted should have it transferred to him, the 
other obtaining his liberty ^ 

3. The effects of debtors in case of insolvency Seaio bo- 
were assigned by the Praetor to some one in order 
to be sold, and divided among the creditors ; which 
was the mode of acquiring property per sectionem 
honorum. This was m fact the Roman bankruptcy, 
and is as old as the Twelve Tables. The debtor 
was allowed thirty days to arrange his affairs ; if at 
the end of that time he neither paid, nor gave secu- 
rity for the payment of what he owed, he was 
handed over to his creditor, who might keep him 
for sixty days confined in privato career e; and if 

* 7. in. 10. 1. • C. vn. ^. 15. 

* Hein. Ant. in. 13. 4. 
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at the end of this period his debts were not paid, 
fiebat sectio, his goods were publicly sold, and a 
dividend was made of his estate and effects rate- 
ably among his creditors ^ It is out of place here 
to discuss the disputed question of cutting up the 
body of the debtor. In the absence of all evidence 
to the contrary^ and following the dictates of com- 
mon sense, we may conclude that the sectio applied 
to the corpus bonorum, and not the corpus debi- 
toris. 

Cessio honorum did not exist till the time of 
Julius Caesar, when it was introduced by one of the 
leges Juliw. This corresponded with the English 
'' relief of insolvent debtors." The debtor was re- 
lieved from the annoyance of his creditors if he 
honestly surrendered his property for the liquida- 
tion of his debts; but, as in the English law, his 
future property remained liable*. 

4. Lastly, the Sctum Claudianum, which Jus- 
tinian calls the '^ miserabilis per universitatem ac- 
quisition" decreed that if a free woman continued 
to cohabit with a slave after three warnings, she 
should become the slave of her paramour's master, 
and all her property should be forfeited to him» 
This Justinian abolished. 



^ Id. m. 3. 4. 



* C. vn. 71. [. and 4. J), xui. 3. 7. 
> Gal. I. 160. 



CHAPTER III. 

Of Succession by Law according to the Novels. 

Thr law of succession to the property of those chap. 

who died intestate, from the time of tne Twelve L_ 

Tables to that of Justinian, has been explained, 
and it consists of the provisions of the Decemviral 
law gradually extended and enlarged by the equi- 
table edicts of the Praetor; four of which Justinian 
retained, viz. unde liberie unde legitimi, unde cog- 
nati, and unde vir et uxor; and these are acknow- 
ledged as law in the Institutes, Digest and Code. 

This union of legal and edictal rights, the latter 
the necessary consequence of the deficiency of the 
former, was at best but a patchwork affair; and 
therefore Justinian, before the close of his reign, 
remodelled and simplified the law of intestate sue* 



cession. This he did by the 1 1 8th Novel, which was Novd 1 18, 
published on the seventh day before the kalends oi^^^l^^^^ 
August, in the eighteenth year of his reign, a.d. 
543 \ By this constitution all distinctions between 
the sui and emancipati, and between the agnati 
and cognati were abolished, and the succession was 
reduced to the simple division of i. Descendants. 
2. Ascendants. 3. Collaterals. 

I . Descendants, i. e. the children and grand- Succession 
children of the intestate, succeed, the former in^/J^^"^' 
capita, the latter in stirpes, dividing the property 
equally among them. These are Uqitimi, or legiti- 
mati, adoptivi, and iUegitimi, without regard to 
sex. Sons and daughters succeed in capita, i.e. in capita 
sharing the property equally among them ; if any ^^^!^ 
of them have died before the father or grandfather, 

' Nov. 118, adfinem. 

12 
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BOOK leaviDg issue, their children take along with their 
^^^' uncles and aunts per stirpes, i.e. they take their 
parents' share, dividing by the number of them- 
selves: thus 



A dies intestate leaving 
three sons 



' B dead before A leaving 

C leaving c 

D surviving. 



X 

y 



Then By C and D would take each a third of the 
estate in capita, whether they had been emanci- 
pated or not ; but as B and C have died before A, 
their children, the grandchildren of Ay take their 
respective parents' shares per stirpes, by the right 
of representation; x, y and z will therefore each 
have a third of their parents' portion, and o will 
LegUimaH take the whole share of C lUegitimate children 
<m^ flkiqp- ^^y legitimated shared with those bom legitimate, 
but they must be plene legitimcvti; and adopted 
children also, provided the adoptio were pllena\ 

Thus descendants, of whatever degree, male or 
female, excluded all other relations, whether as- 
cendants or collaterals; and in the order of de- 
scendants no regard was had to primogeniture; 
and no preference in respect to sex*. 
1. Ateend' Secoudly, if there be no descendant — for if there 
^'^' be one, he or she excludes every one else — ^then the 
succession devolves upon the ascendants ; and here, 
as there is no right of representation, the nearer 
excludes the more remote. 
Right cf If there be ascendants in the same degree, they 

i^^^. share equally; and it must be observed, that the 
««|^<« right of succession between ascendants and descend- 
icendanta ^.uts is reciprocal, and therefore where the natural 
reciprocal: gon cauuot succocd to his father, neither can he 
succeed to his uncle by the father's side ; but as he 
could succeed to his mother by the sctum orphi- 
tianum, therefore he could succeed his maternal 
uncle*. 

1 Colq. I432--3- * Nov. ii8. c. i. * Colq, 1437. 
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2 . ( I .) Ascendants alone, g I I j? 

^ Ateendamti 

Let G be the peison deceased intestate, leaving ^'^^'^ 
E and F^ his &ther and mother, also A and ^, 
and C and Z>, his paternal and maternal grand- 
parents respectively, surviving. Then E and F, his 
father and mother, would first take the property 
equally, the nearer in degree excluding the more 
remote; and if one of his narents only survived, 
that one would take the whole. Next, suppose the 
parents be dead, the grandparents surviving them, 
then one moiety of (r's property goes to A and B^ 
the other to C and Z>; and if ^ the paternal grand- 
father be dead, B the paternal grandmother will 
take one moiety, the other being shared by C and 
and D the maternal nandparente : and this is what Swxemm 
the dviUans mean by the succession beinff in Uneas, - '^ 
half going to one side, and half to the ouier. 

(2.) Ascendants together with brothers and 
sisters. a b 




AtcendamU 
mihhro- 
then and 



Let C be the deceased, leav- 
ing A and jB, &ther and mo- ^j 
ther ; 2>, E and F^ three brothers, I '**^- 

or brothers and sisters. Then the 
estate is divided into five parts, each taking in 
capita. 

(3.) Ascendants together with brothers BXi^A^mdanu 
sisters, and brothers' and sisters' children. !^<^ 

Let C be the deceased, leaving A and B, father «^», a«<i 
and motiber^ and F a brother or sister surviving. ^/**^" 
D and jE, two brothers, have died before him ; the 
one leaving two children, x and y, and the other 
one child, %. The estate, as before, will be divided 
into five parts. Ay B and F will each take a fifth 
in capita; x and y, the children of D deceased, 
will take their parents' fifth divided by 2, and z, 
the only child of E, his parents' whole share per 
stirpes^. 

^ Nov, 118, c. 7, 

12 — 2 
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BOOK (4.) AsceDdants together with brothers' and 

^^' sisters' children alone. If on the death of (7 all his 
AMxndante brothors and sisters be dead, A and jB, his father 
J^.*^ and mother,' surviving, together with x and y the 
tittenT two children of D, and z the child of E, then the 
^j^ ^tate will be divided into four parts: A and B 
will take each a fourth in capita; x and y will 
share another fourth part, representing their de- 
ceased father D; and z will take the remj 
fourth part, representing his parent E in stirpes. 
Brifihen 3. Collaterals. (5.) Brothers and sisters, with 

^w^ brothers' and sisters' children. Here on the death 
then* and of C his ostato will be divided into three parts : F^ 
^Sdren, ^^^ surviviug brother, will take one third in capita; 
X and yj the children of D deceased, will share 
another third, and 2;, the child of Ej will take the 
remaining third in stirpes, representing their de- 
ceased parents. 
Brothfn* (6.) Brothers' and sisters' children alone. Sup- 
Md!^* pose at the death of C he leaves no brothers or 
alone, sistcrs surviviug, but only his nephews x, y and 2, 
they will then succeed in capita, each taking a third 
of the inheritance. The rule is, that fratrum et 
sororum liberi quando soli sunt, i. e. have no uncles 
or aunts to concur with them, succedunt in capita. 
The reason of this is, that thev do not in that case 
take by representation^ but in their own right, being 
all ejusdem gradvs^. 

Thus far brothers and sisters of the half blood 
are entirely excluded by the whole blood, and con- 
sequently their children can have no right of repre- 
sentation. 
Bruken (7.) Brothers and sisters of the half-blood, and 

o/IIm?. their children. 
Wood, and If A be the father, B and C 
'^^'^' his two wives, then D and ^ 

are half brothers, consanguinei. ^ 



Conear^' If A bc the mother, B and C * » » 

X^t. her two husbands, then D and E are half brothers 

' 2>. XXXVIII. 16. 7. 1. 
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tUerini. On the death of D leaving his half bro- chap. 

thers, E and jP, surviving, they each take half of his __:__ 

estate in capita. If E be dead, F takes half as be- 
fore, and X, y and z, the children of Ey will take 
the other half divided by three'. If the deceased 
leave no brothers, or brother's children, then all 
other collaterals succeed according, to their respec- 
tive degrees, preferring the nearer to the more 
reInote^ 

* Nov. ii8. c. 3. 

* Colq. 1427. et seq. The reader will fiDd a translation of Nov. ii8, 
with notes, in the edition of the InttUtUea by Dr Hairis. 



CHAPTER IV. 

Of OUigatians in general. 

BOOK An Obligation is a bond of law or equity^ and 
^^' sometimes of both, by which a person is laid under 

oidigaiwn. a necessity to give or to do something : it is thus 
defined by Justinian. 

ihifinUwn. Ohligotio est juris vinculum quo necessitate as- 
tringimur alicujus rei solvendcB secundum nostra 
civitatis jura\ It has already been observed' that 
right and obligation are reciprocal; the obliga- 
tion on one side involves the Jus ad rem, on the 
other, whereby the creditor can sue the debtor. Ob- 
ligations are threefold: i. Natural. 2. CiviL 
3. Mixed. 

Natural. A natural obligation is that which is not recog- 

nized by the Civil Law. Quibus natura debeatur, 
ii non sunt loco creditorum', and thei^fore such 
have a remedy only in equity. Natural obliga- 
tions are perfect, and imperfect. A perfect natural 
obligation is that whereof the performance may be 
compelled in equity. Ait Prcstor pacta conventa^ 
qu(B neque dole mala neque adversus leges Jacta 
sunt, servahoK All such therefore were perfect 
natural obligations, the performance of which could 
be compelled by application to the Praetor. A 
natural obligation, strictly speaking, is only another 
term for a moral obligation, which has no legal 
validity until it be recognized by the civil law ; the 
transactions therefore which did not come with- 
in the reco^ized contracts of the Koman law, to 
which specific actions were assigned for enforcing 

^ /. m, T4. pr. ' Book I. ch. 2, 

' Z>. L. 16. 10. * D. II. 14. 7. 7. 
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redress to those who were injured, soon received chap. 
the support of the Praetor through his equitable ^^- 
jurisdiction, provided they were not tainted with 
dolus mcduSy and were not pacta conventa adversus 
leges ; but it is di£B[cult to mark the exact confines 
between a perfect natural obligation which might 
be enforced only in equitv, and that to which the 
jics civile assigns a remedy by an actio in factum^ 
or prcescriptis verbis. The Praetor's authority was 
more frequently exerted in affording a valid de- 
fence to those who were sued upon a nudum pac- 
tunit than in enforcing a natural obligation. We 
may assume that all innominate contracts were 
originally enforced by the Praetor before the legal 
remedy by the actio in factum^ or prcescriptis 
verbis, was established ; and whenever any obliga- 
tions arose which were not within the verge of the 
law, the Praetor enforced them on the grounds of . 
equity, if they came within the verge of his album\ 
The case of p ^unia cg^ ^ pjiuta will afford an ex- ^«/«^y^«*^*^i '••'•» 
ample. This was where the debtor covenanted to 
pay money due, but without writing, or the solemn 
form of stipulation, and therefore it did not come 
within any recognized contract; but the Praetor 
enforced it naturali roitione, quoniam grave est 
Jidem faUere: and Ulpian adds, et mulieres de 
constitvta tenentur si non intercbssbrintI Here imper/Ba. 
the Praetor's hands were tied, because women were 
forbidden by the Sctum, VeUeianum^ to become 
sureties; and they and their heredes could claim 
an exceptio whereby, if they were sued on such an 
undertaking, the plaintiff would be nonsu ited, sum- 
motus. A civil obligation is that wHich Ts recog- civU, 
nize<r and enforced by the civil law. A mixed ^««^. 
obligation was that in which the parties were bound 
both in law and equity, as in all innominate con- 
tracts, where a remedy might be had by the actio prce- 
scriptis verbis, or by the edict of the Praetor. Obli- 
gations might arise from a lawful, or an unlawful 

1 i>. n. 14. I. " J), xm. 5. 1. ' D. XVI. 6. i. a. 
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act : the former were called contrdcttts, the latter 
ddicta. When the agreement in a contract was 
not expressed, but presumed, it was called QuasL 
c^ntra^t^ and when an unlawful act was com- 
mSttecT through negligence, and not ill design, it 
was called quasi delictum ^ Obligations therefore 
are classed under four heads: i. Ex contractu. 
2. Quasi ex contractu. 3. Ex delicto. 4. Quasi 
ex delicto. 

A contract is an agreement, upon sufficient 
consideration, to do, or not to do, a particular 
thing; with an obligation, at least on one side, 
and an action to enforce the performance. Con- 
tractus sunt conventiones quce habent nomen et com- 
sam prcBsentem sua natura civUiter obligantem*. 

Conventio, vd pa>ctio, est duorum pluriumve in 
idem phxcitum consensus^. 

Pacts and contracts, says Dr Hallifax, were 
different from each other ; but there is no essential 
difference between them ; a pact is a contraJct, but 
the Roman Jurists called those agreements pacts 
to which no civil action eo nomine was attached, 
and contracts those to which a special action was 
assigned to enforce the performance. A pact, 
unless it were % nudum pactum^ could be enforced 
either in law or equity. 

Pacta were, i. Nuda. 2. Legitima. 3. Ad- 
jecta. Nudum pactum was that which was sine 
causa, without any consideration, and therefore no 
action would lie ; hence the universal maxim eix 
nudo pacto non oritur actio. H/irAn ^f^ /7^e was a 
nudum pactum : but t^^out^des^ if accompanied by 
the absolute delivery and acceptance of the thing, 
was a pact which could be enforced ; the causa 
prcesens immediately arose civiliter ohligans, and 
the donee would be obliged to perform Ins part by 
an action hones fdei. 

Pactum legitimum was that which the law en- 
forced, although, onThe face of it, it was a nudum 



^ See pott ch. 



* D. 11. 14. 7. I. 



» D. 11. 14. 2. 
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pactum. Several instances might be given, one chap. 
will serve as an example : the inere promise to ^^' 
pay the dos, though unaccompanied by any writing 
or stipulation, could be enforced, marriage being a 
sufficient consideration \ 

Pactum ctdjectum was a collateral pact attached Attjeckm. 
to some contract, and so in fact formed a part of 
the contract in question; as in the case of the 
emancipation of the JUius famUias, the father at 
the third sale added the pactum JiducicB, which was 
thus said to be adjectum*. Pactum PrcBtorium Prato- 
has already been explained as {haTwhich the Prae- *'***^' 
tor enforces on the ^ound of equity. 

Contracts were either stricti juris, or hoJUBJidei. Bowejidei 
In the contract stricti juris the plaintiff had judg- 
ment for so much, and no more, than he was enti- 
tled to by the express words of the contract. For 
example, if the plaintiff brought his action to re- 
cover centum aurei, which he alleged were due on a 
stipulation, he was strictly confined to his proof, 
and he had centum aurei, or nothing ; but in the 
contract honcsfdei he had judgment for that which 
was not expressly agreed upon, provided it was in- 
cident and common to the contracts of the descrip- 
tion in question, e.g. buying and selling, and letting 
and hiring, and many others in which full power 
was given to the judge to determine according to 
the rules of justice and equity how much the plain- 
tiff was entitled to recover, because in contracts of 
this kind an adjustment of the respective claims of 
the parties was allowed. 

In estimating the damage occasioned by either 
of the parties to a contract it was considered whe- 
ther such damage was owing to doluSy or ctdpa, or 
casus fortuitus. Damnum, or damage, is the \o&&Damnu,m. 
which is occasioned to one of two contracting 
parties by the fault of the other ; and might arise 
by design, by negligence, or by accident. 

Under the head of dolus, or design, is included 

' -C. V. II. 6. ' See anU book I. ch. 5. 
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BOOK 

in. 



Dolm. 



Culpa, 



t^consuUum, every incoj 
acbfi of omission as 
ano^s^r is injured; anj 
cum a (Migente provtcU 



Lata, 



\ 



LevU. 



every thing which comes within the verge of fraud : 
it is omnis caUiditas,fallaciay machinatio ad circum- 
veniendum, faUendumy decipiendum aUerum adhi- 
bitaK Every one is liable for dolus without ex- 
ception ; and in interpreting dolus the intent must 
be regarded. Culpa, o][ negligence, is omnefactu/n 

liderate act, which includes 

^U as commission whweby 

Paulus defines it ae quod 

^ ^ i poterit non est provisum^. 

The Bom^n Jurists alrranged culpa under three 

heads : latc^ levis^ an4 levissima, representing the 

liabilities of persons according to the circumstanoes 

of each particular case. \ 

Lata culpa was said to be committed by thoee 
who neglected to tise s4ch diligence and care as all 
persons, etiam dissoluti, of common sense, however 
inattentive, are acctistoikied to show in the manage- 
ment of their affairs. \p^vi8 culpa was the omission 
of such care and diligeMc as every man of common 
Levimma. prudcnce takcs of his owir<x)ncerns. Levissinva cul- 
pa was the neglect pf tfii^t diligence which paJtre^- 
fomUlias attentissinU only ^ere guilty of. It was an 
Liability of admitted principle that secit^dum utUitatem contra- 
P^^*^' hentium dolus et culpa est prcestanda; and there- 
fore where the advantage was all on one side, as in 
the contract of deposit7im\ the depositarius was 
only liable for dolus. Where the advantage was 
mutual, as in the case of locatio et conductio, the 
conductor, a carrier fdr instance, was liable for 
culpa, tevis. If the benefit were entirely on ther 
side^ of the receiver he would be liable for culpa 
Umssima^ as in the case of commodatumK 

Casus fortuitus, or accident, is defined as eventus 
cui resisti non potest, and included not only the 
actus Dei, but kUronum hostiunwe incursus^; also 
rapince, tumultus, incendia, aquarum magnitun 
dines, for which no one was hable*. A person 



Casus, 



1 D. IV. 3. I. 2, 
* D. xui. 6. 5. 2, 



• D. IX. 2. 31. 
» J>, xni. 6. 18. 



> S^epott ch. 5. 
. « D. L. 17. «3, 



Of Obligations in general. 187 

however might be Uable for casus fortuitus if he chap. 
were in mora, i. e, if he neglected to fulfil his eon- ^' 
tract within a time specified, and damage after- ifora. 
wards accrued by casus. Take as an example the 
case of a commodatum : if the commodatarius neg- 
lected to return the res commodata at the time 
agreed on, and it were accidentally destroyed by 
fire, or were stolen, it would be in vain to plead 
casus, he must make good the loss ; but still the 
rule that no one is Uable for casu^ holds good, for 
in fact his liability arises firom his culpa, and not 
from the casus. 

Contracts were either nominate or innominate. J^omnau 
Nominate contracts were those which had namen 21^""^ 
et causa/m simul, both a name and a consideration, 
and a cognate action for damagea Innominate 
had causam sine nomine. Pout des, Do ut facia s^ 
are examples of innom inai^ contracts, oi*^ wlifch 
there might be a ^eat variety ; they had no cog- 
nate actions, but the remedy was by an actio in 
Ja^wn, or prcescriptis ver bis^ ; and no money could 
have a place m them, or tEey immediately resolved 
themselves into the nominate contracts of buyim 
and selling, or letting or hiring. Blackgtone an< 
some of his subsequent editors have erred on this 
point*. 

Nominate contracts were of four kinds, ex- 
pressive of the ways in which they were formed: 
I. Keal; 2. Verbal; 3. Literal; 4. Consensual. Con- 
tracts were unilateral, or bilateral. The former 
were those where one party only^ was bound ali- 
qiwd prcBStare, no liability resting upon the other : 
of this kind were mtauumy a loan ; stipukuio, a 
solemn verbal promise ; and all the contractus in* 
nominati. 

The bilateralis corvtractv^ is where the two 
parties are equally bound by the contract pro and 
con. 

1 D. XIX. 5. 1 aod 3. * "nUe by Contract. 



CHAPTER V. 

Of Real Contracts. 

BOOK Heal Contracts are those in which, besides the 

^^' consent of the parties, the delivery of some' 

Jteai Con- thing was required to perfect the obligation. These 

Z^! w®^® f^^^ ^ number: i. MtUuum. 2. CommO' 

datu/m. 3. Depositum, 4. Pignus. To which 

may be added, 5. Precarium. Those innominate 

contracts in which it was agreed that some thing 

should be given as soon as the traditio of the 

thing was performed, became also real contracts^ 

such as Do ut des; Do ut facias. 

MiUaum. I . Mutuum is a gratuitous loan of money^ pe- 

Difimthn. ^u^^i^ numerata, or of consumable goods — com, 

wine, oil, &c., called res Jungtbiles, qaw pondere 
numero et mensura consistunt^. It is so cidled be- 
cause auod ita tihi a me datum est, ex m£0 tuum 
fU\ On the delivery of the res mutuala the pro- 
perty (dominium) was transferred to the receiver, 
who, as he could not return the, identical thing 
from its nature, was bound to return the Hkejponr 
Who could dere, numero, aut mensura. No one could give a 
^^"'' mutuum unless he could alienate ; and if any one 
should have granted a mutuum who had no right 
to alienate the property, it might be recovered by 
the actio vindicationis if unconsumed, otherwise by 
the actio condictionis^ 
indebui In the case of indebiti solutio, i. e. where a party 

'^'^^* in paving a debt by mistake pays more than is 
due, the receiver stands in the position of one who 
owed a mutuum, and the money so over paid could 

^ D, XII. I. 1. I. • Gai. III. 90. 

' D. XII. 1. II. 1. 
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be recovered as a qtiasi mvtuvm by the actio conr chap. 
dictitia^. ^' 

Although the dominiv/m, of the thing lent passed 
to the receiver, yet neither the quantitas nor the 
qualitas was alienated, consequently this must be 
scrupulously restored*. The borrower could not 
return new wine for old ; it must be of the same 
quality and goodness. Less might be returned 
than was received if agreed upon ; but not more, 
as that would destroy the character of the con- 
tract*. 

In this contract the receiver is liable for casuSy 
because the dominium passes to the borrower, and 
therefore if the res mutvxxta were accidentally lost 
or destroyed it must nevertheless be returned*. 
This was an unilateral contract, and the actio mutui 
lay for the lender against the borrower and his 
heredes. As regards a mutuum of money it must 
be gratuitous, otherwise it immediately becomes 
fosnus. The difference between mviuum ^w^fomus Fqbmm, 
was a wide one ; the former was gratuitous, the 
latter was a lending on interest. Fcenus was lent 
for the purpose of profit, mutuum from motives of 
friendship ; fcenus must be rejfeiid at a fixed day, 
mvtuum was returned at the convenience of the 
borrower ; fs^jvm was recovered by the jicf^^o h den- 
dffnii mtUtmm t >j the actio certi ex muttio . 

The ignorance of the liomans asTo the true 
principles of commerce is strikingly exhibited in 
their laws respecting usura, or interest for money. 
They made no distinction between usury in its 
modern signification, and a fair and reasonable 
interest for the loan of money. Various laws were 
passed to regulate the rate of interest ; and one, 
the Lex Genvtia, to prohibit the taking interest ^ 6fe»««- 
altogether. This was evaded in numerous ways, ^' 
and ultimately the highest legal rate of interest was 
fixed at 1 2 per cent, per annum, viz. one per cent. 

* /. ni. 15. I. * D. xn. r. ir. 3. 

' D. XLI. I. II. I. * I>. LXIV. 7. I. 4. 
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BOOK per montL The Fceneratores or Argenta/ni, the 
^^^' money-lenders, met in the temple of Janus on the 
first of the month to receive their interest. The fol- 
lowing is a table of the different rates of interest 
from 1 2 to I per cent, per annum. As represented 
the highest legal interest of 1 2 per cent per annum, 

A89i8 U8urcB, called also cerUeasimm usurm, was 1 per oentb 

per month, or 12 per oent. per annum. 
Ihwiuxa umiroi vas 1 1 per cent, per annnm. 



DeaatmUea 


... 10 


Dodrantes 


... 9 


Besses 


... 8 


Sephmces 


... 7 


Semiasea 


... 6 


Qumotmces 


... 5 


TrierUes 


... 4 


Quadrcmtes 


... 3 


Sextantes 


... 2 


Uncioi' 


... 1 



The party who had Been induced to pay more 
than 1 2 per cent, per annum had the lender at his 
mercy, for in repaying the capital borrowed, sars, 
he might deduct the excess from it; and if the 
whole of the sors advanced had been swallowed up 
the excess might T^ recovered as sors indebita 
soluta by the condictio indebiti*. The account 
book in which the debt of the borrower was entered 
was called kalendarium', hence i^Q actio kahndarii. 
NtMHcum The nauticum fcenus was an exception to the 
Pcem*. above. When money was sent by sea, and the 
risk lay with the creditor whUe the ship was on the 
voyage, he was therefore allowed to take ir^nitxe 
usurcB, but this ceased as soon as it came into port^. 
Justinian made the following alterations*. He 
fixed the navticum fosnus at 1 2 per cent., and re- 
duced ordinary interest to 6 per cent., allowing 
8 per cent, as mercantile interest. 
Cfmmodor. 2. CommodcUum is a loan of inconsumable 
goods lent gratuitously for a certain use, or for a 

^ Hein. Ant. in. 15. 19 et seq. ; Colq. 1543. 

* Paul. B. S. n. 14. 2. > D. xxxn. 41. 6. 

* i>. XXII. 2, I. and 3. • C. rv. 31. 26. i. 
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specified time, on condition of having the same chap. 
returned in specie. CommodcUum est contractus ^' 
qtw res nonjungibilis gratis utenda ita traditur ut D^nUion. 
Jinito eo ttsu res eadem restituatur^ . 

The dotniniv/m is not transferred as in a mutuumy 
but remains in the lender. No money, nor any| 
thing by way of recompense, can be given for the '- 
use of the thing lent ; it would otherwise become 
the contract of hiring, or the innominate contract 
oi do ut des. The res commodata could not be 
recalled until the use, or the time for which it was 
granted was complete, otherwise it was a preco- 
rium; nor could the borrower use it in any other 
way'than that agreed on, or he was guilty of theft*. 
As a general rule the commodatarius was Habfe for Liabaityof 
cvlpalevissima^y for he was bound ad diligentiam: ^^^ 
but this was where the benefit was solely on his 
side. In this case however the commodans might 
be liable for damages to the commodatarius if he«j»^o/ 
were guilty of culpa lata ; such as knowingly lend- dSma^ 
ing him a kicking horse, or a musty cask. If the 
convenience of the commodans and the commodes 
tarius were equally concerned, they were recipro- 
cally liable for cul/pa levis^; but if the lending 
concerned the convenience of the lender only, the 
commodatariits was only hable for dolus\ TJlpian 
gives an instance where the bridegroom lent, e.g. 
garments to his sponsa, quo honestius ad se dedur 
ceretur. If the tmng lent perished by accident the 
loss was borne by the lender ; but here the question 
would arise as to whether there might not be some 
fault in the commodata/rifis, which might make him 
liable notwithstanding. One asked his friend to 
lend him his plate for a supper-party in Home ; in- 
stead of this he took it with him into the country, 
and was robbed on the way. The plea of casiis 
would not avail him, and he must restore the 

1 Hem. SI. 797. 

* D, XLYii. 2; D, Liv. I ; and see post, definition otfutium, 

» D. xni. 6. 5. «. 4 Id. » i>. XIII. 6. 5. 10. 
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BOOK yalue\ The actions on this contract are directa 
^^- and cantraria. The actio directa lay for the coTa- 



Actio Com' modans against the commodatariusj and his repre- 
JJ^^ ^•' sentatives, for the restoration of the thing lent^ and 
eontraria, for any damages which might have arisen by culpa 
levi^ma. 

The actio eontraria lay for the commadatarius 
against the commodans, and his representatives, for 
any loss or damage occasioned by the trouble and 
expense of recapturing a runaway slave ; or the 
loss of wine or oil from musty or leaky casks which 
the commodans sciens commodavit \ 
DepoiUum. 3. Dopositum cst contracttis re initus quo quis 
aUeri rem mobilem ita gratis custodiendam tradit 
ut quandocunque deponenti placuerit eandem in 
specie restituat^: the delivery of some chattel to 
another for the purpose of safe custody, the posses- 
sion to be resumed at the pleasure of the owner. 
\ This is a gratuitous contract. If money were in- 
troduced into the agreement it would immediately 
become locatio et conductio. It transfers possession 
and custody, but neither tisus nor dominium; ^nd 
if the depositarivs were to use the thing he would 
Liabauy of be ffuiltv of theft The advantage here is all on 
aJS^o- the side of the d^onens, who was therefore liable 
wtoritt*. for culpa levissima; such as placing a glandered 
horse in the stable, or scabby sheep in the pad- 
dock of his friend. The depositarius was liable for 
dolus only*. 
simpi4st A depositum was twofold: i. Simplex. 2. 

^^iu.^ Miserahile. The former was the ordinary case of 
one who placed his property with his friend for 
safe custody ; the latter, where on the occasion of a 
fire, or a shipwreck, property was deposited vrith 
another from necessity to secure it from destruc- 
%«<»- tion. Sequestrum^ differed from depositum; it was 
"*"** generally where property about which there was a 

1 D. xni. 6. 18. 8 2). xin. 6. i8. a. and 3. 

' D. XVI. 3. 4; Hein. El, 806. * D. l. 17. 23. 

' D. L. 16. 110. 
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dispute, was placed in the custody of a third party chap. 
to hold until the suit was decided. It was fre- ^' 



quently ordered by the Praetor, and applied to res 
immohUes as well as to chattels. In a deposttum 
the possession remains in the deponens, but in a 
seqaestrumy the object being to prevent the posses* 
sion of either contending party, the possession and 
the care was vested in tne sequester. In this con- acOo dep&- 
tract the actio depositi lies directa et contraria;^^^^ 
the former on behalf of the deponens a^nst the "«• 
depositarius and his heredes to compel the return 
of the thing deposited in specie^ and for damages 
to repair any loss occasioned by the dolus of the 
depositarius^ y who has no right to detain it as a 
lien for expenses; the latter against the deponens 
and his heredes for any loss the depositum may 
have occasioned, or necessary expenses attending 
the custodia. As to the liabilities of the deposita- 
rius, in an ordinary case they are nil, if he observe 
the same care as he exercises with regard to his 
own property, and return the depositum when de- 
manded ; but the circumstances attending it could 
be so various that he might be liable for culpa Liahiiny 
levis, and even for comls if he do not return the^^,^^" 
thing on demand, and the accident happen after- 
wards. The reader is advised to consult the trea- 
tise of Professor Story on Bailments, where much 
interesting matter will be found*. 

4. Pignuts est contractus re initus, quo creditori Pignus. 
res ita traditur in securitatem crediti, ut soluto^^^^^' 
dehito eadem in specie reddatur\ 

Pignus is the delivery of a thing to a creditor 
as a security for money due, on condition of return- 
ing it to the owner after payment of the debt. 

Hypotheca was a pledge, not delivered to the HypoUuca. 
creditor, but continued in the possession of the 

1 The authorities are not consistent on this head: dolum tarUum in 
depontum, sajs Z>. L. 17. 13. Bat other passages make him liable for evlpa 
kUa. 

* Commentaries on the Law of BaUmente. ' Hein. EL 819. 
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BOOK debtor^ and usually applied to res immobiles: and 
^"' it was effected by a pactum conventum between the 
parties to the effect that res ejus propter aliquam 
obligationem sint hypothecce nomine obligaia^. 
Every thing could be given as a pignus which 
could be a security to the creditor, who was entitled 
to possession and safe custody, but he could not 
Paetim use the thing unless the pactum antichreseos formed 
antiekre- ^^j^ ^£ ^j^^ agreement, by which the creditor was 

allowed to take the fructus of the pignus by way of 
interest, or to use it in lieu of interest*. This 
resembled the vivum vadium of the English law; 
for if the creditor received as much from uiefructus 
as would pay the debt^ he was obliged forthwith to 
return the pignut; and if he received more, an 
action would lie for the debtor to recover the dif- 
ference*. The creditor might sell the pignus ac- 
cording to the circumstances of the contract. If 
the money were to be paid at a certain day, and 
there was no agreement to the contrary, the money 
not being paid the creditor might sell the pignus 
without giving any notice to the debtor ; but if he 
disposed of it before payment was due, he was 
guUty oiJurtum\ When the debt was not payable 
at any fixed time, if the creditor wished to sell the 
pignus^ he must give the debtor three notices*. 
Justinian required one notice, after which two 
years were allowed to •the debtor to redeem his 
property •. In this contract the parties were reci- 
Ucmuia procally liable for culpa levis\ since the conve- 
^2**^^ nience of both was equally concerned. The ctctio 
pawnee, directa lay for the debtor, who having paid his 
debt had a right to recover the pignut, and com- 
pensation for any damage done to his property 
Adume whilst in the hands of the creditor. The a<^io 
^!^!^^ contraria lay for the creditor against the debtor 
and his heredes to recover, any necessary charges 

* i>. XX. 1. 4. * D. XX. I. ir. I. * C, IV. «4. r. 

* 2). XLVii. 1. 73. ' Paul. R. S. II. 5. I. 

• " C. vin. 34. 3. 3, 7 D. XTU. 6. 5. 2 ; C. !▼. 24, 5. 7, 



Of Real Contracts. 195 

he had been at in the proper keeping of the pignus, chap. 
or if it had been claimed as the property of another ^' 
person \ 

5. Precarium is defined by Ulpian as quod ^^f^p,^^- 
predbus petenti utendum conceditur, tarn diu quam ^^"*^*^* 
diu is qui concessit patitur. This contract is not 
unhke commodatum; but there is a wide distinction 
legally, as the thing is granted for no specific time 
or use, and may be revoked at the pleasure of him 
who grants it. The property remains in the lender, Liability of 
and the borrower is only liable for dolus; because, 
as the lender may revoke it at any moment, he 
should do so if he have reason to fear his property 
will not be duly taken care of^ 

1 J), xm. 7. 8; Id, XXXVI. I. ■ JD. xlhi. 26. 8. 3. 
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CHAPTER VI. 

Of Verbal Contracts. 

BOOK Verbal Contracts were those in which^ besides 
"^' the consent of the parties, a solemn form of words 
was required to perfect the obligation. This was 
done by a stipulation, which consisted of a question 
and answer passing between the parties according 
to the form prescribed by law. 
siipidafio. StipuUxtio est controctus unilateralis, qtio gnis 
Definition. ^ oUerius iTUerrogaiionem congrue et incontinenti 
respondendo ad dandum aliquid vd faciendum 
quod aUerius interest olligaiur^. The question 
being framed upon the preceding agreement^ the 
reply must be congrue, it must coincide with the 
question, and it must be incontinensy immediately 
consecutive upon the question; e.g. MiUe aureos 
mihi dare spondesf Spondeo, or Mihi dare pro- 
mittisf Promitto. If one stipulated that a ^ve 
should be given him, and the opposite party re- 
plied that he would give a horse, this was no stipu- 
lation. If a stipulation took place si^ie causa, 
without sufficient consideration, it could not be 
enforced'; but the solemn form presumed this 
unless the contrary were proved. The contracting 
parties were called rei. He who put the question 
Bd stipu- was reus stipidandi; the person who bound himself 
by his answer was reus promittendi. Two or more 
persons might be concerned on either side of this 
contract, in which case they were called correi 
stipulandiy and correi promittendi. 

A stipulation was either positive or conditional ; 
and might be performable on a certain day, or at a 

1 Hein. Et. 8^9. « D. xlvi. i. 15. 
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certain place. If positive, the performance might chap. 
be compelled forthwith, ( jies ced it ac statimjmdL ^^' 



If conditional, pendente conditione, dies 'nee cedit PonUve or 
Ti ec venit K Conditions must be possible and'Iaw-^^ 
fiiT SThegative condition made the contract void ; 
thus, Si in capitolium non ascendero guinque aureos 
dare spondes? because payment would never be 
demanded by the stipulator as long as he was alive*. 
An impossible condition made the contract void*. 

When several parties were concerned on one or 
both sides of this contract, if the ret bound them- 
selves separately, each was liable for his share of 
the whole* ; but if they were correi stipulandi, or CmrH 
promittendi^ they were jointly and severally liable*, *'*^m^«^»* 
i. e. each was liable in solidum as well as for his 
pars virilis; the object being the greater security 
to those to whom the performance was due. The 
form of executing this stipulation was that the co- 
stipulators each asked centum mihi dare spondesf 
to which each of the co-promisors answered, tdrique Corrd pro- 
vestrum dare spondeo; whereby each became liatle ^"^ 
in solidum; and should one only be solvent he 
must pay^ the whole. Justinian introduced the 
h^np^/^ii/m ^n^ nonis in favour of the correi pro- 
Tnittendi, whereby a co-promisor was not compelled 
to pay in solidum at once, but on payment of his 
share might give an undertaking to pav the whole 
if the cr^tor failed in making his co-obligees con- 
tribute their parts*. All could stipulate who could 
contract, therefore j^nW and prodigi could not 
stipulate ; nor a pupillus without the authority 
of his tutor ; but a slave could stipulate for his Senmt. 
master, and a serous communis for his masters, Sewm 
generally the benefit being divided according to 
the shares they respectively held in him, unless he 
specially stipmated for one in particular. A ser- PvhUcva. 
ws pvhlicus could also stipulate for the universitas 

^ See ante, book ii. oh. 7. ' /. in. 16. 4. 

• 2>. XLiv. 7. 3«. * 2>. XLV. 2. 1 1. I. and 2. 

* D. XLV. 2, «. and 3. • Colq. 1589. 
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BOOK to which he belonged*. A serous hereditarius was 
^^^' allowed to stipulate from the nature of his duties ; 
HeredUa- and whatever he acquired accrued to the inberitr 
*'*"'• ance^ and so ultimately to whomsoever might prove 
PUiuB to be heir. A JUitts familias could stipulate, except 
famUuu. ^^ cases of loan, which were contrary to the sctum 
macedonianum*. With the above exceptions no 
one could stipulate for another *. 
Voiuntart/i Stipulations worc, I. Voluntary. 2. Necessary. 
»^."^*" 1 ^' Voluntary were those entered into in all private 
business, according to the agreements between the 
parties concerned. 2. Necessary were divided into 
(i) Praetorian, (2) Judicial, (3) Common. A 
necessary stipulation was that which was enforced 
by a court, or by the law. 
Pradorian. I. Prsetorian Stipulations were those which 
were entered into by order of the Praetor ; such as 
in the case of damnum infectum, damage likely U> 
happen, as where one was ordered to repair the 
ruinous state of his house which had become dan- 
gerous to his neighbour. Also in the case of catUio 
legatorum nomine, where the heir was compelled to 
bind himself for the payment of legacies due at a 
Judicial, ftiture day. 2. Judicial stipulations were those 
ordered by a judex, as in the case of the restoration 
Common, of a ruuaway slave. 3. Common. The stipulation 
entered into by the tutor for the due administra- 
tion of the affiiirs of his pupil is an example. 
vMitipw Stipulations were often inutHes^ or void: i. 
By reason of the persons contracting. 2. The 
tlungs contracted for. 3. Defect in tne form of 
contract. 
I. A»to I. As regards the persons of the contracting 

p^*^' parties : infants, madmen, deaf and dumb persons 
could not stipulate ; nor could a father with a son, 
^. Atto nor a master with his slave. 2. As to the subject 
^^'' matter of the contract : it must be something in 
existence, or capable of existence, and in commer- 
3. Drfect CIO. 3. The form of the contract : if the parties 

inform, 

<fcc. * D. XLV. 3. 3. • D. XIV. 6. I. • /. m. i8. i. 
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non de eadem re sentiant ; if there is an error not chap. 
merely in the name, but the person of another ; if ^^' 
an fmpossible condition were annexed^; if the in- 
terrogation be simple^ and the reply hypothetical ; 
in all these cases the contract was void. 

In the contract of stipulation, a person called Aditiptda 
the adstipulator was sometimes introduced, who^' 
appears to have been invested by the stipulator 
with the powers of an agent to carry out the con- 
tract in his absence, or in case of his death*. He 
could receive payment of what was due, and was 
bound to account to the stipidator and his heirs. 
To give him this power, he was obliged also to go 
through the form of stipulation with the promissor, 
but might use a different form of words from the ^ 
sttpiUator^. He might stipulate for less than the 
principal, but not more ; and could bring the actio 
ex stipulatti, which did not extend to his heir^ 

On the side of the proviissor other parties were 
sometimes bound as additional security; these 
were called sponsoi^es or Jidepromissores ; and Gains Sponsor 
draws a wide distinction between them and Jider ^^„^^^ 
jussores. There was no difference between the 
sponsor and the Jidejtissor, but they were strictly 
confined to the contract of stipulation. If the 
stipulator addressed the surety in these words, 
Idem dari spondes ? he was called sponsor. If thus, 
Idem Jidepromittis? he was called fdepromissor^ . 
They were not liable in solidum for the debt of the 
principal, but each for his pars virilis, which liabi- 
lity did not extend to their heirs ; and by a provi- 
sion of the lex Furia they could not be sued after 
two years; but it appears there was no limit to 
their liabihty in the provinces, and they were 
severally liable*. 

Fidejussio was a contract in which a -person Pidrpufor. 
bound himself as a surety for another by stipulation 

1 D. XLTV. 7. 3a. > Gai. ni. 117. 

^ Id. III. no. III. * Gai. in. iis. 114. 

' Id, III. 115. 116. * Id, in. 1 30. 131. 
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BOOK without discbarging the obligation of the prin- 

^^^' cipal. The fdejussor was a collateral security in 

case of the failure of the principal, and niigh€ be 

LiabUUiei required in^ every kind of contracts Fidgussor orn- 

nihus obligationibus, id est, sive re, sive verbis, sive 

litteris, sive consensu contractce fuerint ohligationeSj 

adjici potest^. Fidejussoi;0 might be required in 

\ natural as well as civil obligations'; but in no case 

{ could they be bound for a greater sum than the 

•' principal owed*, nor for a different thing*. There 

r was no limit as to time in the liabilitv of fidejussors, 

perpetuo tenentur, and each was liable in sclidum, 

' which liability devolved upon their heirs*. 

If the principal paid his debt, the sureties were 
forthwith discharged from all liability. If there 
were more sureties than one, the creditor might 
sue which of them he pleased for the whole debt, 
and that without first suing the principal debtor. 
Before the time of Justinian, if the creditor caUed 
on one of the confidejussores, whom he knew to be 
solvent, he was bound, on the payment of his 
demand, to make over to him his own right of 
action against the other confidejussores'^ ; and to 
relieve sureties in such circumstances the law 
allowed them three advantages : 

II. Divisionis. 
2. Ordinis sive excussionis. 
3. Cedendarum actionum. 

BenejKium, I. The beneficium divisionis was originally 
«M. "'"^ granted by a rescHpfof the"" emperor E[adriagj 




whereby if all the co-sureties were at han^lpani 
were solvent, he whom the creditor pitched upon 
for payment might demand that his share should 
be accepted, and that the creditor should sue the 
others for their shares; but if he neglected to do 
this, and paid the whole, he had no remedy against 

1 2>. XLVi. I. I. » Gai. III. 119. » Id, 

* /. III. ai. 5. fi />. XLVI. I. 41. 

* Gai. in. 120. 121. r 2>. xlvi. i. 17. 
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his co-sureties*, for as the Jidey'itssores were all and chap. 
each liable to the creditor for the whole sum, there ^^' 
was no privity of contract as between each other. 

2. Beneficium ord^i^ sive excussionis. It «. Ordinit, 
could scarcely be \ust on the part of the creditor to 

sue the surety before the principal; Jjistini§,n, 
therefore, determined* that the surety inigEt de- 
mand the principal debtor should first be sued ; still 
the law did not prevent the creditor from suing 
the surety first, for if he could show that it would 1 
be useless to sue the principal, the eobceptio ordinis \ 
was of no avail. 

3. Beneficium cedendarum actionum^ was where 3. Cedm- 
a solvent surety, on payment of the debt, first took t^m!^' 
from the creditor a cessio of the right of action 
against his co-sureties for their shares ; and this he 
must do before he paid the money, because on 
receipt of the debt the creditors' rights were extin- 
guished. The surety who had thus paid the debt 
could then compel his co-sureties who were sol- 
vent to pay pro rata\ Women were forbidden by 
the ^c^tm^IjeZ2aa22iaZL^ from acting as sureties in 
aU cases*; and if they were induced to bind them- 
selves, the Sctum was a valid plea unless they had 
acted fraudulently. 

^ /. ni. 31. 4. • Nov, IV. ch. I. 

' D. XLVI. I. 17; Id. XXXIX. * D, XVI. I. I. 

' Paul. R. S, 11. I r. i. and 2. 



CHAPTER VII. 

Of Literal Contracts. 

BOOK A Literal Contract is thus defined by Heineo- 
^^^' cius : Est ohligatio quo quis, qui chirographo se ex 
Liierai mutuo dcbere confessus est, idque intra bienniufn 
D^fMon ^^'^ retractavit, ex his ipsis litteris ohligatur et con- 
' veniri potest, guamvis pecu/niam non acceperit^. 
We must not confound this with such writteu 
mem/oranda as might be appended to any con- 
tract, but it must be such a note in writings as 
per se involved an obligation upon which the party 
making it could be sued. The chirographum, 
therefore, the note of hand, for such it was, to be 
binding upon the party making it^ must contain an 
obligation upon the face of it, not retracted within 
two years from the making; and it must admit a 
liability ex causa mutui. Two years having elapsed, 
the maker of the note was liable to pay the sum 
even if he had not received it ; or, in other words, 
it being a note of hand at two years, that time 
having elapsed without the note being cancelled, 
he was, according to the form of the note, pre- 
cluded from offering any defence to an action 
brought upon it. The creditor could not sue upon 
the note till the two years were expired ; if he did, 
Exoepiio the exceptio (plea) of rign numeratcB pecunice was a 
JJS^^^" suflScient defence". If the' deBtoTEad^not received 
«»«. the money, he might, before the expiration of two 
years, bring his querela non nvmeratcs pecunice, or 
recover his note by the condictio sine causa^. The 
obUgation, therefore, arising out of a chirogrti- 
phum, was a payment ex causa mutui, and two 

1 Hein. El, 888. ■ C. IV. 30. 7. • C. iv. 30. 14. 4- 
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years having elapsed^ a condictio lay against the chap. 
maker and his heirs, to enforce payment of the ^^^- 
sum mentioned in it. • 

The above describes a literal contract originally CMro- 
entered into as such; but chirographa were often ^*^*^' 
not in themselves the contract, but evidence of 
some one or more preceding contracts which had 
been by agreement afterwards reduced to that • 
form. Thus, one to whom a hundred aurei were 
due, ex causa hcationis, deshing for his greater 
security. to make it a literal contract, used this 
form, which was put into writing : " Centum aureas, 
quos mihi ex causa locationis debeSy eocpensos tihi 
tulif to which the debtor subjoined also in writing, 
^^ Expenses mihi tvlisti" and signed his name: 
thus the immediate, and original, liability ex hcor- 
tione was at an end, the debtor admitted that he 
owed loo aurei ex causa mutui, and the creditor 
could sue him upon the note condictione ex chiro- 
grapho^. This is what was called a novation. ^<ww<'<». 
Novatio est prioris debiti in aliam' obligati(mem vd | 
civilem vel naturalem tranfasio aique translatio: 
hoc est, cum ex precedenti causa ita constittiatur ut[ 
prior perimatur^. 

A note in writing was also used for transfer- 
ring debts from one person to another ». 

The ohligaiio ex chirographo was a unilateral 
contract in which the party bound himself in a 
certain sum, as we should say, to the holder of the Sy^ngrapha. 
note. In a syngrapha, where both parties signed, 
there was a mutual liability, and it was therefore a 
bilateral contract, producing an action directa and 
corUraria. 

We may safely infer this, since nomen was 
used to signify a debt. Justinian disposes of the 
subject very briefly, and very little is to be gained 
from the Institutes respecting this contract^. 

1 Hem. AfU. ni. 22. 4. * D, XLVi. 2, i. 

* Gai. lu. 130. * /. in. a«. 



CHAPTER VIII. 

Of Consenstiol CdrUrads. 

BOOK Consensual Contracts are those in which the 
consent alone of the parties perfects the contract ; 



Coruensutd these are five in number: i. Emptio Yenditio. 

y,iia[ ' 2. Locatio Conductio. 3. Emphyteusis. 4, Soci- 
etas. 5. Mandatum. All these are contracts bancs 
jidei. 

Emptio I . Erryptio Venditio, or buying and selling^^ is 

^nUion, ^ coutract Dv which goods are delivered from one 
* man to another for a certain price. Emptio et ven- 
ditio est contractus consensucdis de re pro certo 
pretio tradenda^. Three things are requisite in 
this contract : (j.) Consenstis. (2.) Res de qua con- 
sentitur, and (3.) Pretium. The contract is perfect 
as soon as the price is agreed upon^; and may be 
effected between parties who are absent, by an 
agent, or by letter'. 

CofueMus. (i.) Consent duly expressed is all that is re- 
quired to perfect the contract, presuming there is 
neither error, fraud, force nor fear concerned in the 
transaction. If any condition be annexed to the 
consent the sale is not complete till the condition 
be fulfilled*. 

^^' (2.) jRes or merx de qua consentitur. This may- 

be any thing that is in commercio, and capable of 
being transferred firom the seller to the buyer. Res 
futurcB, as the fixture crop of a field, or res incertce, 
as the jactus retis, buying of a fisherman the next 
cast of his net. 

Praiwtt. (3.) Pretium must consist oipecunia numerata, 
and not of another commodity, as that would be 

1 Hein. Bl. 898. » 2). xvm. i. 2, i. 

' D. xvni. I. I. 3. * J), xvni. i. 7. 
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exchange and not sale, and would in fact be only the chap. 
innominate contract of Do ut des. The price must ^^^^' 
be fair, representing the true value of the thing ; 
and fixed, except where it is a ffl'ee d to leave it to 
the decision of a third party. wTien the consent 
has been duly expressed on both sides the contract 
is complete, and it could not be rescinded except 
by mutual agreement*. Justinian distermined that 
if the buyer refused to fulfil the contract by accept- 
ing the thing sold, he should forfeit his arrha or Arrha. 
earnest which he had given to bind the bargain. 
If the vendor refused to deliver the thing sold, he 
must restore the arrha twofold*. 

The vendor is bound not only not to conceal, but 
to declare any defect existing in the subject of pur- 
chase ; he is liable for his reticentia if tiiereby the 
buyer be deceived : Si quis reticuit el emptoreni 
decepit^. The edile by his edict declared that ven- 
dors were required certiores facere emptores quid 
morbi vitiique cuique sit, and palam recte pronuvr 
dare, to point out any flaw in the*article sold, so 
that the nde of the civil law is caveat venditor; for 
if, without being guilty of misrepresentation, he 
failed to point out existing defects, whereby the 
purchaser was induced to buy that which he would 
otherwise have rejected, the actio red hibitoria would RedkOntio. 
lie against him to rescind" the bargain*. If the 
value of the thing purchased were less than that 
represented, whereby the buyer paid a higher price 
than he otherwise would have done, the actio QvanH 
q uanti minoris lies against the vendor for the return 
<5T a portion of the price paid : as where he had 
pufiTed off a slave as optimics cocus^, a first-rate 
cook, and he proved a very indifferent one, he could 
be compelled to return a part of the price paid. 
The seller is not bound to deliver the thing sold 
until the price is paid*. If any damage occur to 

1 C, TV. lO. 5. • /. III. «4« 

» D. XIX. I. 13. * 2>. XXI. I. II. 

5 D. XXI. I. 18. I. " D. XVIII. I. 19. 
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BOOK ithe thing sold whilst in the hands of the seller, it 
^^^' ifalls upon the buyer unless the seller have been 



lAMUty oiguilty of dolns or culpa; for pericidum et commo- 
^^^^I^Zj^^um rei venditcB statim ad emptorem transit^. The 
vendor is liable for culpa levis, and even for casus if 
he take all risks (periculum) upon himself*. If 
the purchase be made subject to tasting, or mea- 
suring, as in the case of wine, and before it is tasted 
it becomes sour, though sound when sold, the loss 
is to the vendor. 
Addietioin Addictio in diem: this was a conditional sala 
diem. jf j^Q Qj^^ ^jjj ^yQ ^ higher price by a certain day, 

you shall have it^ 

Pactum Pactum Commissorium was where in the sale 

e<mmu9o- i\^q voudor stipulated that if the money were not 

^^^' paid by a certain day the bargain was off*. The 

actions in this contract were directa and cantratia. 

The a^tio empti lay for the purchaser, who having 

paid the price could compel the vendor to deliver 

the thing purchased with all its appurtenances, 

and any mcrea^e which might have attached to it 

since the sale^ such as the young of animals*, or 

fruits of the soil. 

The actio Venditi lies for the vendor, who had 
delivered the thing sold, against the purchaser and 
his heredes, for the payment of the price, and for in- 
terest from the date when payment ought to have 
been m^e; .nd «bo for L^loss he W* »* 
dentally have experienced. 
LocaUo 2. Locatio Conductio, or letting and hiring, is 

oonducHo, ^ contract by which the use of a thing, or the 
labour of a person, is granted by one man to ano- 
ther for a certain time, in consideration of a certain 
D^niUon, rent. Locatio conductio est contractus consensualis 
de usu rei ad certum tempos, vd opera pro certa 
Tnercede prcestandis^. Three things are therefore 
essential to constitute tliis contract, (i.) Consensus. 
(2.) Rei usu^, vd operce. (3.) Merces. 

' D. XVIII. 6. 8. « D. xvni. 6. i. ' i). xvm. 4. i. 

* D. XVIII. 3. «. * D. XIX. r. 13. 10. * Hein. £1. 916. 
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(i.) Consenstis. As soon as the parties had chap. 
agreed upon the subject of the letting and hiring, ^^^' 
and the merces to be paid by the conductor to the 
locator, the contract was complete. 

(2.) Res veL Opercs. Every thing could be let 
and hired which was in commercioy provided it was 
not consumed in the use, or not contrary to law, 
or contra bonos mores. 

(3.) Merces. This must consist of money ; for Merces, 
if the bargain were to give some thing for the spe- 
cified use, or to do something in return for the 
thing done, it would immediately become the inno- 
minate contract of Facio ut desy or Facio ut facias. 
The merces, i. e. the rent or wages, must be a fair 
remuneration^; a nominal sum will not constitute 
the contract ; and it must be fixed either between 
the parties^ or left to arbitration. 

As regards the liabilities of the parties, since LiabUities 
the advantage is for the most part reciprocal, each o/i»*^*««- 
is responsible for culpa levis. If the locator let out 
leaky casks, and the wine of the liirer were lost, he 
must indemnify the hirer, because it was his duty 
to see that the casks were sound. If he let a pas- 
ture for feeding cattle in which noxious herbs grew, 
fatal to the health or life of the cattle, if he knew 
this he must make good the loss occasioned to the 
hirer, if not he loses his rent*. The conductor, on 
the other hand, must use all due care and diligence 
in the use of the thing hired, or in the work he un- 
dertakes to perform*. But the amount of care and 
diligence on the part of the conductor must depend 
on the nature of the work to be performed ; in the 
case of a carrier, for instance, where goods of a 
fragile nature are committed to his care, he is an- 
swerable for cul/pa levissima*. And in all cases he 
is liable unless he use as much care as the nature 
of the things entrusted to him require. The ac- 
tions in this contract are locati and conducti. The AcUom. 

* D, XIX. 7, 46. ■ D, XIX. 2, 19. I. 

' J>. XIX. 7. 25. 3 ; D, XIX. 1. 13. 6. ♦ />. XIX. 2. 2S. 7. 
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BOOK actio hcati lies for the letter against the hirer and 
^^^' his heredes for the payment of the merces with in- 
terest in case of delay, and for the return of the 
thing let,, with damages for any injury occasioned 
by the culpa levis of the hirer. 

The actio conducti Ues for the hirer against the 
letter and his heredes to recover damages for any 
loss or injury occasioned by the culpa of the letter; 
as letting him a leaky cask, or a kicking horse; 
and also for any necessaiy expenses he may have 
been put to for the safe keeping of the thing let. 

Envphytevb' 3- Emphyteusis is a contract by which lands, 

«'• or houses were given in perpetuity, or for a long 

time, on condition that the tenant shall improve 
the lands, and pay a yearly canon, or quit rent, to 

Definiiwn. the proprietor : Est contractus consensualts de 
d-ominio utili prcedii aUeri in perpetuum, vel otd 
tempos non modicum, pro certo anno canone in agrd- 
tionem dominii prcBstito, concedendo^. 

This first became a recognized contract under 

Origin of, the Empcroj Zeno*. Before that period it was not 
determiriecT whether it was a letting or a sale, as it 
partook of the nature of both. The term is derived 
froTD^ €/ui<bvT€veii ', to plant or improve. It having 
become the practice to let out the ager vedigalis 
either in perpetuity, or on long leases, by degrees 
corporate bodies, and private mdividuals, began to 
grant long leases of their waste and uncultivated 
lands, which no one would take for a short period. 
The owner of the lands was called dominus emphy- 
teuseoSj and the tenant emphyteuta, who had the 
jics in re and the dominium utile, for he not only 
could take all the fruits of the soil, but he could 
do anything with the property provided he im- 
proved it; besides, he could sell his lease and im- 
provements with the concurrence of the grantor; 
the vendee taking his place, and fulfilling all the 
conditions of the original grant; the dominus em- 

* D. vr. 3. I. r; Hein. El. 933. « C. iv. ^. 1. 









Of Consensual Contracts. 20ft 

phyteuseos receiving a fiftieth part of the price at chap. 
each alienation^ called 2at^€ifemit«m^ ^^^^' 

The emphyteuta paid an annutis canon in ac* Zaude^ 
knowledgment of the rights of the grantor, and ^JJJJ;^ 
consequently neither usucapion nor prescription 
could be picked by the grantee ; for if he neglected 
to pay the canon for two years in ecclesiastical em-^ 
phyteutes, or three in civil, he was ousted of his 
possession. 

The jus emphyteuseos was extinguished : i. By TkejM 
consolidation, i.e. where the dominus emphyteuseos ^^Jjjf*" 
purchased the lease, or vice versa, where the tenant eOMr 
purchased the land. 2. By non-payment of the 5'"*'*^- 
carum. 3. Bj alienating 4hout tEe knowledge 
of the lord. 4. By permitting the property to fall 
into a ruinous condition '. From this contract of 
the civil law evidently sprung the long leases of 
corporations and colleges'. 

4. Societas, or partnership, is a contract \fj SodOM, 
which the goods or labour of two or more are 
united in a common stock for the sake of sharing 
the gain. Societas est contractus consensiudis, de d^Uim. 
re vd operis communicandis, lucri in commune faci- 
endi causa. A partnership is duly constituted by 
consent, which may be either express or implied* ; Sxprm w 
and the capital contributed by the respective part- *"*^ 
ners may be equal or unequal ; and may consist of 
property, or labour, or of ooth". A partnership is 
either public or private ; universal, called societal 
omnium honarum; gieneral, special, perpetual, or 
temporal*. Public, are those of the tax-contractors PubUt. 
csJled puhlicani. Private, are partnerships confined phvou. 
to private trading operations. Universal, where univenai, 
the parties embark all their existing and fiiture 
property'. Perpetual, is where the object of the PtrpebMi. 
partnership is of a perpetual nature, such as to 

» a IV. 66. 3. » Id, 

' Dr Colqnhoun's work contains an elaborate treatise on this contract. 
* D. rni. a. 4. ' D. xvii. -2. 5. i. 

« Colq. 1716. 7.Z). XVII. 1. 73. 
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BOOK supply a town with water. Temporary, where the 
^^' contract is at an end when the object for which it 



Tempo- was entered into is effected ; as where a mason and 
*'^^' carpenter enter into a partnership to build a certain 
house, as soon as the house is finished the partner- 
ship ceases ^ No partner is bound to account to 
his co-partners for that which he gained &om other 
sources*, such as legata, mortis caitsa donationeSy 
i>iMon€f&c. If no agreement existed to the contrary, the 
^^'^' partners shared the profit and loss equally; but 
this was open to arrangement according to the 
share of capital advanced, either as money or la- 
bour; but no agreement would be valid that one 
should take all the profit and the other bear all the 
loss, which was called the societas leonina^. 
Liabauyof A partner is bound to the same care and diU- 
paHnen. mj^q^ as hc cxcrcises in his own private affitirs, and 
if guilty of negligence he is answerable to his co- 
partners ; nor can he plead extra diligence in one 
case as a set-off against negligence in another^. He 
is not liable for casus; and is entitled to be reim* 
bursed all charges and expenses he has been at on 
the partnership account^. The acts of one partner 
do not bind the rest if he act without authority, or 
beyond the scope of the partnership ; otherwise his 
acts bind the partnership for profit or loss. If one 
partner introduce a stranger into the societas he 
does not thereby become a partner; for socii mei 
socius non est meus socius^. 
Actio pro The actio pro socio, which is an action bonwjidei, 
lies for one partner against another to compel the 
due division of profits, and the payment of any 
damage occasioned by culpa levis. This only was 
the case durante societate; for if an^ question arose 
at the dissolution of the partnership it was settled 
by the judicium communi dividundo: and if a 
stranger had a claim upon the parties, in that case 

* Colq. 1746. • D, XVII. 4. 71. I. 
» Id. «9. < Jd, «6. 

• Id. HI. 15. « Z>. XVII. 1. «o. 
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he would sue in an action ex contractu^ by which chap. 
he could recover from the contracting party in soli- ^^^ 
duniy or from the members of the dissolved societaa 
rateably according as the contract was that of the 
individual or of the societaa^. 

A societas was dissolved seven different ways : — bow au- 

1. By mutual consents *^*«'- 

2. By one of the partners retiring, providing 
this was not done fraudulently, or in a way to 
damage the others'. 

3. By the natural death of one of the partners^. 

4. By the civil deaths 

4. By the bankruptcy of the societas^. 

6. By destruction of the property^. 

7. By the expiration of the time for which the 
contract was made. 

The fifth and last consensual contract is man- Manda- 
datum, a commission, by which a lawful business ***" 
is committed to the management of another, and 
by him undertaken to be performed without pay or 
reward : Est contractus consensualis quo negotium i^/M^ian. 
honestwm ah alio exjiducia commissuniy gratis ad- 
ministrandum gerendumque suscipitur^. The term 
is supposed to be derived a manus datione, the 
token of agreement between the parties, the one to 
give, and the other to execute the commission. 

We must be carefrd not to confound this with 
the contract of negotiorum gestio^, which is a quasi 
contract, and where no commission is given ; nor 
with hiring, because it is gratuitous ; nor with mere 
advice, because in such case no obligation ensues^®, 
unless it involve a fraud against a tnird party, and 
then the oUigaiio ex delicto would arise ; nor with 
jussus, whereby we command servants, and those 
under our control, to perform certain acts. 

* J), xvii. 17. 1. Si, ' D. XVII. a. 63. 10. 

* Id, Lxv. 3. * Id, LXV. 9. » /. IV. I. 

* D. XVII. 1. 65. II. ' 7 Id. Lxm. 10. 

" Hein. El, 953. * See pott Chap. 9. 

*• D. L. 17. 47. 
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BOOK No fixed form is necessary to constitute a man- 

^^^' datum^y which may. be done verbally, or by letter; 

and it may even arise by mere presumption, where 

one permits another to transact his business for 

him*. A Truindatum might be general, or special ; 

the former embracing the general management of 

the mandanSy or only ^ome particular commission 

^*^*« confided to the manaatarius; and might arise five 

jfw iM^. ways : sive mea tanbwra gratia tibi mandem; sive 

aliena tantum ; sive mea et aliena; sive mea et tua; 

sive ttta et aliena\ 

A rfumdatum is contracted by consent only. 
The subject of the contract must not involve any 
illegal or immoral act; for rei turpis nvUund man- 
No pay- datum estK There can be no payment {m^rces) 
"'^' involved, but a honorarium will not destroy the 
character of the contract'. If the mandatarius ex- 
ceeded the powers conferred on him by the man^ 
dans^ the latter was not bound by his acts*. 

Since the mandatarius was selected on account 

of the trust reposed in him, if he delegated his 

commission to a third party he did so at the risk 

of breaking the contract, but if the instructions of 

the mundans were fully performed he would be 

liable. 

Might he A m^mdotum might be cancelled by the mutual 

«»*«jj*«^ consent of the parties, or revoked by the mafidans, 

' or renounced by the m^afidatarius, re integra'^y that 

is, when integrum jus mandatori reservetur vel per 

se, vdper atium^ eandem rem commode explicandiK 

Lastly, by the death of either of the parties re 

Integra; but it would appear that if the business 

were in that state at the time of death, that there 

could have been no revocation, the liabilities de- 

LiMiity. volved upon the heir®. The mandatarius having 

voluntarily undertaken that which he might have 

* D. xvn. I. I. 1. * D, XVII. I. 6. «. • D. rvn. i. a. 

* 2>. xvn. I. 6. 3. ■ />. XVII. I. 6. 

• D, xvn, I. 5. ' /. ni. «7. 9. and 11. 

• J>. xvn. I. 12. II. • Z>. XVII. I. 9. 6. Id. xxvn. 3. 
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declined, was liable for culpa levissima^; if guilty chap. 
of fraud, or culpa lata, he was notus infamia\ ^^^' 



This contract gives rise to the actio mandxUi ActUmt, 
directa, and contraria. The former lies for the 
mandans against the iruindaiariu^s and his heredes, 
to compel the performance of the contract, and to 
recover such damages as may have been occasioned 
by his negligence; the latter, to indemnify the 
mandatarius for any loss he may have sustained. 
Dr Hallifax says that in the Laws of England the 
contract of mandatum is of no use. In this he is 
mistaken, because the Law of England distinctly 
recognizes the liability of unremunerated agents, 
who stand in the same position as the mandatarius 
of the Civil Law*. Story, in his Commentaries on 
JSaUmentSy includes the contract ofmandattcm; but 
the Civil Law takes a much wider view of the con- 
tract. A mandaium may include a bailment, '^ a 
delivery of goods," &c. according to the definition 
of Sir William Jones; but the m^ndaium of the 
civilians is omne negotium honestum gratis suscep- 
tum, and does not necessarily involve the delivery 
of any thing. 

> O. IV. 35. 13. and 4i. " D. ui. 2, i. 

> See CoggB V. Bernard Smith's Leading Cases, VoL I., and Story On 
BailmeHU, 



CHAPTER IX. 

Of OUtgations quasi ex contractu, or from Implied 

Contracts. 

BOOK Implied, or quasi contracts, are those in which 

^^' the obKgation is founded on the consent of the 

Implied parties not expressed, but presumed : Sunt facta 

2^^^». fionesta quihus et tgnorantes ohligantur, ex consensu, 

oh equitatem veL tUUitatem, prcBSumto^; because 

every one is presumed to consent to that which is 

for his benefit; and no one can be presumed to 

desire to enrich himself at another's expense; for 

qui vuU quod antecedit, non debet nolle quod conse- 

quitur. 

Quasi contracts were principally six, though 
many others might arise which it would not be easy 
to specify*. They are as follows : i. Negotiorum 
gestio. 2. Tutda. 3. Rei communis administra- 
tio. 4. Hereditatis administration 5. HeredUatis 
aditio. 6. Indebiti solutio. 
Negotiorum I. NegotioTum gcstio is where one gratuitously 
^^' transacts the business of another for his benefit 
upon his presumed consent; the consent of the 
principal being presumed because it is done to pre- 
vent an inevitable, or probable loss. The business 
done must therefore oe gratuitously undertaken 
for the benefit of the do^ninus negotiorum^ and 
; without his consent. It must not be confounded 
with mandatum, in which the knowledge and re- 
quest of the principal was the essential ingredient ; 
. nor with the duties of the procurator and d^ensor, 
{ who were only concerned m a negotium juaiciale. 
* A woman might be a negotiorum gestor \ 

1 Hein. EL 966. « Oolq. 1764. » D. in. 5. 3. i. 
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The gestor must observe all due care in the per- ottap. 
formanoe of the business in hand^ If it be a case ^^- 



in which he intermeddles without any urgent ne- Gtxuyr, iww 
cesaity he will be bound ad diligentiam exactissi- ^*^^ 
mam, and therefore is liable for ctJpa levissima; 
but if he be led to it by the extreme necessity of 
the case and the probable loss of the dominus ne- 
gotiorum, he will only then be liable for dolus and 
culpa lata^; and if the gestor venture to do any- 
thing contrary to the usual custom and mode of 
business of the dominus, or involving more than 
ordinary risk, he will even be liable for casus\ 
The gestor must finally render an exact account to 
the dominus^. On the other hand, the dominus 
negotiorum must repay the gestor all expenses with 
interest^ and take upon himself all liabilities and 
costs where he has rightly conducted the negotiu^m. 
If one should undertake the business of a mad- 
man*, or even make a mistake as to the person 
whose affairs he was managing, the contract would 
nevertheless be vahd ; as if I suppose 1 am trans- 
acting the business of Titius, and it turns out to 
be that of Sempronius^. If the business have been 
rightly commenced and carried on, the gestor will 
not be liable for casus*^. 

The actions in this case are directa and conr^^*^'- 
traria. Directa, on behalf of the dominies nego- 
tiorum against the gestor and his heredes to compel 
them to render a full account, and to indemnify 
him for any loss occasioned by his negligence. 

Contraria lay for the gestor against the domi- 
ni^ and his heredes, to indemnify him for all neces- 
saxy costs and expenses, provided the aflFair has 
been vtiliter gestum; but if he have expended 
more money than was necessary he could not re- 
cover the excess'. • 

1 D. L. 17. «$. • i). ra. 5. 3. 9. 

' i>. ni. 5. ij. * C. n. 19. «. 

• D. ni. 5. 19. 4. « i>. III. 5. 3. 5. 

'' Id, T. I. •» Id, X. I. • D, in. 5. 2$, 
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TvOda, 



Actions* 



mums ad' 
minittratio. 



Actio coin- 
fniwni divir 
dumdo, 

ffcrtdiiatu 

adminii- 

tvxstio. 



Actio /ami- 
UcB crcig' 
cwndcB* 

BertdUaHt 
aditio. 



2. Tutda is a contract between tutor and pu- 
pil, by which the former is bound to administer 
faithfully the affidrs of his pupil, and the latter to 
indemnify the tutor for aU expenses incurred in 
the execution of his office. The office of tutor in- 
volves an implied contract, because the tutor is 
thereby bound faithfully to administer the affiurs 
of the pupil \ and the pupil, on the other hand, to 
indemnify the tutor for all necessary charges and 
expenses'. The relative duties of these parties 
have already been considered'. The actions are 
directa and contraria; the former against the tutor 
to compel him to deUver a statement of his ac- 
count, and to indemnify the pupil for aU losa^ 
occasioned by his negligence^; the latter, to compel 
the pupil to reimburse the tutor for all expenses 
incurred on his behalf. A tUilis actio lay also 
directa and contraria^ as between minors and 
curators. 

3. Rei communis administratio involved a 
^cm contract between two or more persons to 
whom the same thing had been given, or left by 
way of legacy, by which each was bound to divide 
the thing so possessed in common, and to allow 
for all extraordinary costs in the care or keeping of 
it*. To enforce this the a<Aio communi dividundo 
was established^ 

4. Hereditatis administratio was a qu^ con- 
tract between coheirs to the same estate, by which 
each was bound to divide the inheritance, and to 
settle all accounts relating to it, in fair propor- 
tion^; and this was enforced by the actio familta 
erciscundcB, which lay for one coheir against an- 
other*. 

5. Hereditatis aditio is a quasi contract quo is 
qui hereditatem adiit cum legatariis et ^fideicom- 



1 D, XXVI. 7. I. 
' See Book i. chap. 9. 
• /. ni. 38. 3. 
' /. ni. 28. 4. 



• /. m. 18. 2. 

• J). XXVII. 3. r. 

• J). X. 3. I. 
■ i>. X. 2. 2. 
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missariis contraxisse, seque ad hgata etfdeicamr chap. 
raissa prcestanda obligasse censeturK The act of ^- 
accepting the inheritance made the heir bound to 
the legatees to pay them the legacies left by the 
testator'; but this implied contract existed only 
between the heres, and the legoUarii, and fideicom- 
cLinissaria; for the creditors to whom the estate of 
the deceased was indebted could sue the heres as 
they could have done the deceased; upon whom 
devolved not only his rights, but all his liabilities. 
From this contract arose the actio personalis ex 
testamenlo against the heres who had administered 
to the estate, to enforce the delivery of the legata 
and Jideicommissay with any accessions that mi^ht 
have accrued to them, with interest for the penod 
of his delays 

6. Indehiti solutio was a contract by which he indOnti 
who by mistake had been paid what was not due •^*^- 
to him was bound to make restitution to the per- 
son who had paid him. Est quasi contractus quo D^fmUUm, 
quis ex errore facti* id quod naturcditer indebitum 
erat solvendo, dlterum, qui ex ignorantia accepit ad 
restitiUionem obligasse censeturK It is therefore 
necessary to constitute this contract, that the pay- 
ment and receipt should be with the ignorance of 
the payer and payee, and that the thing paid was 
inddntum^. If the payer knew he was pajring 
what was not due he had no remedy, because he 
either intended it as a gift, or his intention was to 
vex the payer with an action, which the law would 
not countenance. If the payee receives with a ' 

knowledge it was not due, not only the condictio 
indebiti, but the actio furti, would Ue against him. 
The condictio indebiti was an action stricti Juris 
for the recovery of whatever had been paid per 
errorem, to compel the receiver and his heres to 

1 Hein. Bl. 985. • /. m. aS. 5. » D, xxxi. 33. 

^ Whether an error in Uw was rofiBdent to support an action is doubt- 
ful Vid. Colq. 1786 et seq. 

^ Hein. M, 987. * J>, xu. 6. i. 1. 
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^^' ment 

A payment to the wrong person per errarem 
would support the action. Also in the case of 
payment to minors^ prodigals, and women. This 
action must be distiqguiwed from the ocmdictio 
causa cUUa, causa non secuta^ as in the case of do 
fit des; also from the condictio oh turpem causam, 
as where I give you money not to commit mur- 
der'; and from the condictio sine causa, as in 
the case of a dos given in consideration of an in- 
cestuous marriage, which may be recovered by that 
action from the want of consideration*. It is ob- 
vious that we may be involved in the abovemen- 
tioned contracts by those who act by our authority, 
and on our b^&alf, as B,flivsfamilias, or a servus. 

1 J). XII. 5. 1. « Oolq, 1800. 



CHAPTER X 

Of the way by which Obligations arising from 

Contracts are Dissolved. 

Obliqations arising from Contracts were dis- chap. 
solved either, i. Ope exceptionis, or 2. Ipso jure; ^' 



in the former case, by the allegation and -proof o{ Oovurofis 
some fact sufficient to defeat an action ; in the ^c^. ' 
latter, where the law took away the right of action. 

1. Ope Exceptionis. Examples of this may be ope except 
seen in prcsscriptio, where the defendant pleads the '"~*'- 
fact that he has been the bonafde possessor of the 
thin^ sought to be recovered for that period where- 
by tne law assigns it to him ; or a res judicata^ 
wheiB h6 pleads the judgment of a court in his 
favour in a former action. 

2. Ipso Jure. The ways in which obligations iptojure. 
were dissolved by the operation of law, were, i. 
Common to all contracts. 2. Peculiar to some, 

and exclusive of others. 

I. The ways common to all contracts were 
I. Solutio. 2. Compensatio. 3. Confusio. 4. Ob- 
latio. 5. Bei Interitus. 6. Novatio. 

I. Solutio, payment, the ordinary mode of^»«w. 
cancelling obli^tions, qua est vera prcsstatio ejus 
quod in obligatione est^ ; though the term solutio in- 
volves every satisfistction of a claim of whatever 
nature it may be*. One thing cannot be given in 
satisfaction for another', nor can payment be made 
by instalments unless by consent of the credit'Or\ 
N or can the payment be properly made at any 
other 'time and place than that agreed on. The 
effect of payment is to liberate the debtor and his 

1 Hein. BL 998. s j)^ j^^ 15, ^^^ 

' 2>. xn. I. 7, I. * O. VIII. 43. 9. 
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^^ possession of any property which he may have 






pledged as security ^ 
CompenMr- 2. Compensotio, or debiti et credtti inter se 
contribution y called in the law of England "set off," 
is where mutual debts are balanced against eacJi 
other. If they be equal each extinguishes <he 
other ; if not, he against whom the balance is, is 
the debtor. It is essential that the debts be reci- 
procal, that is to say, they must be due in like 
manner ; a debt due at a fixture day cannot be set 
off against that which is payable*. 
Conifusw, 3. Confusio. This is when the obligation of 
! ^,^^Q .%^* y-^>- the debtor and the right of the creditor coalesce in 
c>v f . , « '. -'^ '■' ^ ** ' *^® same person ; for as no one can be a debtor to 
, ' / ^ ; himself, the debt is extinguished; as when the 
^ J.M.. r :« / .-' 4* ^^^j^P becomes heir to his creditor*. 

offiaiio^ 4. OhUjLtio €t consignoUio. This is where the 
^^^ debtor admits that a debt is due, but disputes the 
amount, and tenders the payment, which being re- 
fused by the creditor, he delivers it sealed up to the 
officer of the court. This is known in the English 
law as 'Spaying money into court." If it turn oat 
that he have paid the right sum into court he is 
free from aU costs of suit, because the creditor has 
wrongly proceeded with his action. 
Mei inieri- 5. Ret irUeritus. If the thing due perish, and 
*^* that without the fault of the debtor, the debt is 

extinguished. 
NovaUa. 6. Novotio, Bst pTioris debiti in aliam olUga- 

tionem, vel civilem vd naturalem trans/vsio, atqiie 
trandatio^, the changing an existing debt into a 
different obligation, which is by changing the debt 
itself, or the person of the debtor. A novation may 
arise in every contract*, and is either voluntary, 
or necessary. 
Voiwuary. I. A Voluntary novation aroi^e by agreement 

1 D, XLVi. 3. 43. • D. XVI. «. I. 

5 D. XVI. 3. 7. * D. XLVi. 3. 75. 

• D. XLVI. a. I. • Id. 7. 
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between the parties^ when, (i.) The debtor re-i chap. 
mained the same, but the nature of the obligation ' ^' 
is changed. (2.) When the debtor was changed by 
the transfer of the liability to another person. 

(i.) . Where the debtor remains the same, e.ff. OkiMgtof 
where he who is liable ex empto makes himsdf ***• 
liable for the same debt ex stipulatione ; or where, 
having originally agreed to pay conditionally, he 
binds nimself absolutely ; but the prior obligation 
must be specially dissolved, or the debtor will be 
liable upon both \ 

(2.) Where the debt remains the same, but the oKangeof 
debtor is changed. This is done by delegation, *'^*^* 
which is vice sua alium reum dare creditoriK This 
new reus, or party who takes upon himself the 
original UabiUty, is called expromissor^; and is ap- ExprfmU- 
pointed by stipulation, by writing, or nutu, by tacit *^' 
consent. The effect of this delegation is that the 
orighial debtor is entirely jfreed from his obligation, 
and that although it should tui^i out that the 
expromissor be insolvents The delegation must 
be with the consent of the creditor*. The exfpro^ 
missor is entirely distinct from the Jidejtissor or ad- 
promissor, because with them the liability remains 
as long as the debt exists. Expromissio is also 
distinct from cessio, in which case the creditor 
assigns his rights to a third party, the original 
debtor remaining Uable ; and which is therefore no 
novation. 

2. A necessary novation is in the case of aiVeoMMry. 
litis contestatio, where the original debt was con* 
verted into a judgment debt, and was then reco- 
verable bv the ax^io perpetuay instead of the actio 
temper aks\ 

AcceptHatio. This was a mode of dissolving a AceeptUa- 
verbal contract by a verbal receipt ; for nihil tam ''^• 

* D. XLVi. a. 1. 2 Id, II. 

* /. Tin. 5. * D. xvn. i. 16. a. 
' C, yni. 42. I. and 6. 

* C. vm. 47. nit, and Gai. ill. 176 — 179. 
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ncUurale est quam eo genere quidque dissohi quo 
coUtgcUum est ' ; and therefore it followed that ver- 
horum cbligatio verbis toUeretur. Acc^Uatio is 
defined by Modestinus as liberatio per mutuam in- 
terrogationemK This however could only apply to 
verbal contracts', and the form of it was tliiB: 
Farm of. Quod ego tihi promisi hahesne <wc^tum*f The 
creditor replied, Habeo acceptum. But GraUus 
Aquillius invented a form which made it ap- 
plicable to other contracts. This was done by 
first reducing the contract to a verbal obligation, 
and then dissolving it by acceptilatio. Suppose 
Sempronius owed Titius loo aurei on a note of 
-Wwm of hand, then Titius asked, Quidquid te mihi ex cJiiro- 
^u.. grapho dare opartet, tantam^niam tu mihi dare 
ondes? To which Sempromus answered, Spondeo. 
ere a written obligation was shifted into a verbal 
one, which was capable of being dissolved by a 
verbal receipt: accordingly Sempronius then ad- 
dresses TitL in t]m IL: Quid tibi jam me 
daturum spospondi, id hahesne a me acceptum f 
To which Titius replied, Habeo ax)ceptum ; and the 
obligation was at an end. 

A procurator could not give a discharge by 
acceptiUxtiOy except by the special order of his prin- 
cipal'. Part of an obligation might be thus dis- 
charged if it were divisible «. 

ThB last mode of dissolving a contract to be 
noticed is that of mutual consent. This could only 
take place re integra. As if Titius have agreed to 
seU his farm to Seius, and before the money be 
paid by Seius, and the possession of the farm be 
given by Titius, they agree to cancel the bargain, 
there is an end of the contract, otherwise any fiir^ 
ther agreement would constitute a fresh contract^. 



1 D. L. 17. 35. 

« Id. 3. 

* 2>. XLVI. 4. 3. 



' D. XLVI. 4. I. 

* /. m. 30. I. 

* D, XLVI. 4. 9. and 10. 
' /. ni. 30. 4. 



CHAPTER XI. 

Restitutio in Integrum. 

Restitutio in Integrum was also a mode of chap, 
dissolving obligations^ though not noticed by Dr ^^' 
Hallifax, except incidentally under the head of 
" actions.** 

Ulpian says, Hoc titvh plurifariam PrcBtor SnUtutio 
Tiomimbus vel lapsis vd circumscriptis siLbvenit:*^^^' 
Sive metUj sive caUiditate, sive cetcUe, sive absen- 
tia inciderunt in captionem; and Paulus adds^ 
sive per status mtUaiionem, autjustum errorem^* 

The signification of the term in integrum resti- D^tum. 
ttUio, is the placing the complainant in the same 
position as he was before the transaction com- 
plained of, and by which he has been wrongfully 
damaged ; and in its general acceptation it iududes 
every relief granted to a person seeking through 
equity indemnity against the provisions of stnct 
law, where such involves a hardship in some parti- 
cular case'. The applicant must prove damage of 
a serious nature arising out of the transaction in 

auestion*. If the plaintiff be able to repair the 
amage by the ordinary course of law he cannot 
resort to the restitutio in integrum^ The restitutio 
is also inoperative against such cases as are in 
themselves null ; but if any one were placed in 
such a position as not to be able to avail himself of 
the plea of nullity, the restitutio would be granted 
him*. The edicts of the Praetor in reference to 
the in integrum restitutio stand in the Digest in 
the following order : 

1 D. IV. I. I. and i. ^ Golq. 1865. 

' D. IT. r. 4. and Z>. iv. 4. 16. 4. 

* D. TV. 4. 16. ' 0. n. ao. 4. 
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^^' has been compelled by fear to do that which he 



In foh€u would otherwise have refused. 
?J^JJ^ 2. QtuB dolo m(xlo% &c., where he has been 

' overreached by fraud. 

3. QiLod cum minore^j &c., where a minor has 
been swindled^ or his estate misomnaged. 

4. Quod cum capite minutis^ granting re- 
dress where, by the capitis dimimUio, no one could 
sue, or be sued. 

5. . And, lastly. Ex quibus causis 7najores\ kc 
involving those cases where parties have been 
unable to claim their rights in due time from un- 
avoidable absence, or upon any ground which may 
be considered iust or suflGicient by the PMetor. 
This last included a general clause; Item it qua 
alia mihi justa causa esse videbitur in integrum 
restituam. 

We will now briefly examine each case. 
^^- Restitution must be prayed before the Praetor 

in a formal suit; and the judex was thereupon 
empowered to restore, by virtue of his office, where 
the transaction was completed, and the defendant 
had got possession. It might also be obtained 
by plea, where pleaded to an action brought to 
enforce a contract, e.g. a stipulation extorted by 
fear^ 
QaMKitnetef I. The actio quod metus causa includes eveiy 
<»«*»• thing induced by force as well as fear. The force 
complained of must except all acts done under 
authority; and it must be such as would compel a 
man of strong mind and Resolution to the unwil- 
ling performance of the act thereby sought to be 
cancelled. It must be metus non vani hominis, 
sed qui m^rito et in hominem constanti^simum 
cadaf; though this must necessarily depend to a 
certain degree on the person, and the circum- 

* D. rv. 2. I. * D. jv. 3. I. I. 
' D. IV, 4. I. I. < D. IV. 5. i. I. 

• JD. TV. 6. 1. I. « D. TV. 2. 9. 3. ' D. IV. 2. 6. 
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stances of the case. Metus was principally avail- chap. 
able as a plea in answer to an action brought to ^' 
compel the performance of an extorted agreement; 
but where in the transaction the complainant 
parted with the possession of his property, an 
action lay for the full restitution of the object 
sought to be recovered, together with all acces- 
sions in the interim. 

2. The dolus on which a claim to restitution «««* rf<>^ 
could be grounded involved every caUiditds, or***^' - ! 
ifnachinatio ad circamveniendum, faUeridum, dedpi- 

endv/m, dUerum adhibita; but tne Prsetbr would 
grant no relief under the Edict if the plaintiff had 
redress by an actio civilis, or honoraria. The j 

words of the Edict are, si de his rebus alia actio 
nan e«^^^ Third parties, as the creditors of a \ 

bankrupt, could demand the restitutio^ where pro- 
perty had been fraudulently made away with, by 
a^ctio Pavliana^; but the action would not lie 
unless the creditors were missi in possessionem 
bonorvm^y i. e. the debtor had been duly declared 
bankrupt, otherwise the creditors had the same 
remedy for annuUing a transaction tainted with 
fraud that the debtor himself would have had*. 

3. QiLod cum minore quam viginti annis natus Quod cum 
gestv/m esse dicetur, vti qacBque res erit animadver- 
tam\ The restitution here promised by the Prae- 
tor applied to every one who had injured the 
minor. Gestum, says Ulpian, must be taken as 
the case may be, whether it be a contract, or any 
other transaction^ The restitutio lay also for a 
filius familias in respect to his peculium cas- 
trense''. 

The minor could claim his property in the 
hands of a third party, if any loss he had expe- 
rienced could not otherwise be repaired: e.g. a 
minor sold his fistrm, and conveyed it to the pur- 

* /). IV. 3. I. 4. • D. XLii. 8. I. 
' D. XLII. 8. 10. 16. * Id. 17. I. 

* 2>. IV. 4. I. I. • Id. 7. 7 Id. 3. 10. 
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^^ the second purchaser were aware of the facts of 
the case he must make good any loss. If he were 
ignorant, and the first purchaser were solvent, the 
second was not liable; but if the first were insot 
vent, the second must at all events make restitu- 
tion'. Where the minor had not parted with the 
possession of his property consequent upon a con- 
tract not authorized by his tutor or curator, the 
whole proceeding was a nullity. The heir of the 
minor was equsdly entitled to the benefit of the 
Edict. 
Quod cum 4. When a person had undergone the ^minima 
mmuiis. Capitis diminution y he could neitner sue nor be 
sued; but the Prsator, to meet the equity of the 
case, declared qui qucevej posteaquam quid cum his 
actum contrax>tumve sit, capite aiminuJti diminuUs 
esse dicentur: in eos easve perinde quasi id fac- 
tum non sit, judicium daho^. Whatever contracts 
therefore the parties had entered into while sui 
juris, of these the Praetor would after the capitis 
diminutio compel the performance. Arrogation, or 
the conventio in manum of a woman, would be cases 
in point. 
Sxquibua g. Without reference to minority, or any of 
j^ai!^^^' the above-mentioned grounds, the Praetor gave 
relief to all who had been damaged by unavoidable 
absence or error*. Absence occasioned by fear, 
mortis vel crudatus^, or reipuhlicce causa^, or being 
in publica custodia'^, or in servitude, as a liber 
homo bona fde serviens^, or as a prisoner of war*, 
entitled the applicant to relief for consequential 
damage or loss; but the Praetor did not promise 
relief on account of every damage from absence; 
WJiat ab- it was confined to such only as might accrue to pre- 
^Sli^thl sent or future property on the ground that tlie 

Edict, 

1 2>. IV. 4. 13. I. " D. IV. 5. 1. 

' D. IV. 5. 1. I. * 2>. IV. 6. I. I. 

« D. IV. 6. 3. • Id. tv. 

7 Id. IX. 8 Id. XL 9 Id. XIV. 
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applicant was unable to enforce his right at the ohaf. 
proper time*. Where a legacy was left to one pro- ^^' 
vided he were in Italy at ttie time of the testator's 
deaths if out of Italy on public service, the Praetor 
would decree in his favour. The other principal 
ground of relief in this Edict woBJtLStits error*, but 
scienti non subvenit Prcetor^. 

The edict concludes with a general clause : si cfenma 
qua alia mihi justa causa esse videbitur in inte- ^^' 
grv/m restituxx/m*. This met every case where the 
applicant could prove damage without any fiiult of 
lus own; and exhibits in a striking manner the 
latitude of the Praetor s jurisdiction. 

* D, XLi. and XLin. • D. iv. i. 2. 

' D. xxvn. 6. I. 6. * J), iv. 6. i. i. 
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OF THE RIGHTS OP THINGS. 



CHAPTER I. 

Ohligations ex Delicto. 

In Contracts the obligation of the parties is chap. 
voluntary : in Offences the law obliges them whe- ^' 
ther they will or no. 

Offences are acts wilfully committed in viola- 
tion of law ; and as regards the damages arising 
from them, they oblige the offender to make repa- 
ration; for one of flie sources of debt in civil 
society is that of wrong. 

Wrong is a damage whenever a man has less Wrong, 
than what is his, whether it be his by mere nature, 
or by some human act, as ownership. As indi- 
cating a vicious will offences render a man liable 
to suffer punishments Punishment, in its general Pwmik- 
signification, is an evil suffered for an evil done. "**^' 
The chief end of punishment may be said to be 
amendment, and example, whereby to prevent 
futui« offences by ma£ig a betteV man of the 
offender, and by holding him up ^ an example to 
deter others*. 

As all offences depend upon the animus with 
which they are committed, it follows that all per- 
sons are capable of committing offences, and liable 
to the punishment appropriated to them who labour 
under no defect of will. Punishments by the law PwiiA- 
of Kome were qucBdam capitodia, quoedam ^^^c^^Zaw* 
ca/pitcdia^; the term capital including every case 
of civil as well as natural death. 

Offences are, i. Private. 2. Public. cy^ww. 

Privatum delictum was that offence which Pnva^ 
brought with it the penalty of indemnification ; it 
applied between one member of the community 

* Grot. B. n. ch. 17. ■ Id. ch. «o. 

' i). XLVin. I. 1, 
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BOOK and another; the damage was of a personal nature, 
^^' arising from the injury done, and extended to the 



heirs of the delinquent; such were the cases of 
Furtum, Rapina, Damnum injuria datum, and 
Injuria. 
PMie. Publica deHcta, called putlica jtidicia, were 

wrongful acts of a i>ubUc nature, and of which the 
laws took notice as injuries to the commonwealth; 
these were Lex Julia Majestatis^ ; Lex Julia de 
AduUeriis^; Lex Cornelia de Sicariis^; Lex Pom- 

Seia de Parricidiis* ; Lex Cornelia de Falsis^ ; Lex 
ulia de vi publica et privata*; Lex Julia de 
peculatu'^; Lex Fabia de Plagiuriis^ ; Lex Julia 
repetundarum. 
Pro9eeur The prosccutiou of private offences by the Ro- 

*OMiaind nian law was, i. Civil. 2. Criminal. This arose 
CriminaU froTCL the circumstaucc that privata ddicta were 
regarded in a twofold point of view ; the redress 
of the party injured, as well as the punishment of 
the offender ; and whenever a civil and a criminal 
action were co-ordinate, either or both might be 
brought, nor did it matter which was proceeded 
with first. Quoties de re famUiari et civilis et 
criminous competit actio utraque licet experiri\ 
So if any one had been forcibly ejected from the 
possession of his property he might first recover 
by the interdict unde vi^ and then proceed against 
the offender by the Lex Julia de vi pvhlica; so 
that the civil prosecution of private offences was in 
order to redress an injury, as it affected an indi- 
vidual ; and this redress was obtained, i . by repa- 
ration of the damage done; 2. by punishment of 
the offender; 3. by both. 
CrimiMii The criminal prosecution of private offences 
Sr*- was in order to punish a crime as it affected the 
community. This was done by corporal punish- 

1 D, xLvni. 4. I. • /). XLvni. 5. i. 

a Id. 8. I. * Id. 9. I. 

' Id. 10. I. " Id. 6. »nd 7. 

'' Id. 15. » Id. 13. • C. IX. 31. 
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inent^ the different degrees of which are enumerated chap. 
by TJlpian : JEt sunt pcmcBj qucB avJt vitam adimunt ^' 
et servitviem injungunt, aut civitatem aiiferunt, avt 
exilivan aut Qoercitionem corporis continent^. 

Punishment was also pecuniary*. 

Delicta, or private o£fences, properly so called, Deiida. 
were four in number, i. Furtum. 2. Rapina. 
3. Da/mnum. 4. Infuria. Concerning these we will 
now proceed to inquire. 

Furtum, or theft, is the fraudulent taking and Furium. 
carrying away of the moveable goods of another 
for the sake of gain. Est contrectcUio rei fraudur 
losa lucri faciendi causa, vd etiam usus ejus, pos- 
sessionisve, quod lege naturali prohibitum est ad- 
mittere^. From the definition, it appears that, by D^fniUon. 
the civil law, theft might be committed not only 
by subtraction of the thing itself, belonging to 
another, but also by unlawfully using it, and by 
taking it from the lawful possession of another. 

There could be no Jurtum without contrectatio, 
a removal of the thing in question; or, as the 
English law expresses it, an asportavit; therefore Onureeui' 
he who entered a house with the intention to steal, ***'* **^* 
but took nothing, was no^r, but if he entered by 
force, was liable to the actio injuriarum^. Sola 
cogitatio furti faciendi nonfa^citjurem^; but if one 
gave opes et consilium to another, whereupon a 
theft followed, he then became an accessory*. Fur- 
tum could not be committed with respect to such 
things as had no owner, because the definition 
implies the fraudulent taking of another's property: 
res nvUius occupanti cedunt. The res of an here- 
ditasjacens were not the subject of theft*. There 
could be no theft between husband and wife ; but 
in case of a divorce, things abstracted by either 
during marriage might be recovered by the actio 

* D. ZLViii. 19. 6. a. * D, XLvm. i. i. 

» D, XLviL a. 3. * /rf. II. 7. 

' /. I. I. • /. IV. I. II. 

7 jD. xlvii. 1. 68. 
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BOOK rerum amotarum^. Neither could a,fUiusfamilias 
^^' rob his father, on account of the unitas persatUB*. 



Mutt he The taking must be lucri cattsa, therefore if 

^**^ one carried off an anciUa libidinis causa, it was no 



causa. 



theft'. If property were taken away nocendi 

causa, the party was liable by the Lex Aquilia, 

So also if it were done cantu/mdicB causa, as where 

one broke another's door, or gate, and thereby 

thieves carried off his property, he was liable to 

the actio injuriai^m^. 

Fiurium Fuvtum ret was where one stole the property of 

^ another. Furtum usus was where the deposita- 

rius used the res deposita, or where the commoda- 

tarius used the res commodata otherwise than as 

agreed on, as riding a horse beyond the stipulated 

distance^. Or where the creditor used the pignus*. 

Pouu- Furtum possessionis was where a man unlaw- 

'^^^' fully possessed himself of his own property when 

in the hands of a creditor, as a pledge \ 

As no theft could be committed where there 
was the absence of the contrectatio frauduhsa, it 
follows ^^t furiosi, dementes and infantes could not 
be guilty of it ; but one pubertati proximus might 
be so if he were sensible he was committing a 
criminal act. Gains says. Quia furtum ex adfectu 
consistit ita demv/m ohligari eo crimine impuherem, 
si proxumus pubertaii sit, et oh id inteUigat se 
ddinquere^, which involves the maxim that malitia 
supplet CBtatem. 
Nocturnal FuHum was either nocturnal or diurnal. It 
crDiwrnai, ^^^ lawful to slay a nocturnal thief, Si cum dor 
more testtficetur, provided you raised a "hue and 
cry." A diurnal thief might be slain if he used 
tdum against you; but this must also be done 
cum clamore^, 

* D. XXV. 3. I. a D. xLvn. 2. 16. 
« Id. XXXIX. * Id, Lin. 

' D, XLVii. 2, 4. and (Jai. ni. 195 — 197. 

« />. XLVII. 3. 54. 7 Id, XLVII. 1. 19. 5. 

• Gai. III. 208. /. IV. I. 18. > 2>. IX. a. 4. i. 
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According to the Institutes^ fwrtum was divided chap. 
into four kinds: i. Cmiceptvm,, 2. Ohlatum, 3. Pro- ^- 
hihitum. 4. Non ExhihUum. 

The theft called conceptum^ was where stolen ckmnptam. 
property was searched for and found in the posses- 
sion of some person who had received it; against 
whom lay the actio concepti, as a receiver of stolen 
^oods. It was called oblatum when the thief had Obiatum, 
delivered the stolen article to another person, the 
" fence" of the English pickpocket, that it might 
not be found upon himself Here the actio ohlati 
lay against the receiver, whether he were conscious 
the thing were stolen or not. Furtum prohibitum PrMU- 
was where one hindered another from searching*"**- 
for stolen goods, against whom lay the action j^r<t 
prohibiti, me penalty of which was quadruple resti- 
tution by the authority of the Praetor's edicts 
And lastly, Non exhibitum was, where upon search N<m Exh%- 
stolen property was found, if not concealed, at least ^*^* 
so dispU as not to be easily seen; against such 
the Praetor decreed the actio furti non ^chibiti. 

The penalties in case oifurtvmh conceptum^ and Penaina. 
oblatum, were double and triple restitution respec- 
tively ; furtum concenatum bemg treated as Jurtum 
non Tnanifestum. AU these distinctions in the time 
of Justinian became obsolete', and furtum was 
reduced to two kinds: i. Manifestum. 2. Nee ma- 
nifestumf 

I. Furtum manifestum was, where the ihiefFuHum 
was taken in the act, or with the stolen property in 2J^. 
his possession. 2. Nee m^anifestum^ where he was 
not so taken^; or as Paidus says, Nee m<inifestus Nee mani- 
fur est qui infadendo quidem deprekensus non est^ /<**~"*- 
sed eum Jurtum fecisse negari non potest^. We 
have observed thB,t furtum conceptum was, where 
stolen goods were searched for, and found in the 
presence of witnesses in any one's possession, and 
then, according to the Twelve Tables, it became 

* Gai. in. 192. ■ /. IV. I. 4. 

' Gai. ni. 184. 185. * Paul. R. S. ii. 31. 2. 
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^' Si fwrtum lance licioque conceptum eacit, atque uti 



manifestum vindicator \ Hence arises the ques- 
Lance d tion^ what is meant by searching lance liciogue f 
itao, _Festus says*, that they who went to search for 
stolen goods^ entered the house lido cincti^ girt 
with a doth, which Gains calls linteum quo nece^ 
saricB partes tegerentur^ ; they must therefore have 
been otherwise naked^ kmcemmie ante oculos tene- 
hant, — ^held a mask before their faces that they 
might not be recognized by the women of the 
house. But Gains suggests that this might be to 
occupy their hands, and so prevent their stealing 
any thing; or to prevent meir carrying in the 
property alleged to be stolen, and so falsely charge 
the master of the house. It appears to have been 
obsolete in the time of Gains, and it is vain for us 
to attempt to explain that which he seems not to 
have understood*. 

The redress in the case of Jurtum was of a 
double nature: 
Condietio I. The condictio furtiva, which was an actio 
Fuftiva. persecutoria, and could be brought by the owner 
of the property, and by him only, to recover the 
possession, together with compensation for dam 
In furtiva re soli domino condictio competit\ 
heres of the owner could bring the action, but not 
against the heredes of the thief, unless it had been 
commenced in the lifetime of the owner. 
ActwfurH. 2. The o^ctio furti might be brought not only 
by the owner, but by every one who had an inte- 
rest in the property; e.g. if a pawn were stolen 
from a creditor, clothes from the fdlo or sardna- 
tor, the fuller or tailor ; or chattels lent to the conir 
modatarius: in all these cases the person who had 
the possession of the property could bring the a^ctio 
furtiy because they were respectively liable to the 

^ Tab. VIII. /v. 15. ■ FestuB, tub voet. 

3 Gai. III. 193. * Hein. Ani, iv. i. 19. 

•■* D. XIII. f. !• because actio ptrgonalia PMritw cum perwona. 
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owner whose property they held. The owner of chap. 
the property in such case could not avail himself ^' 
of this action, because he was secured by the actio 
locatiK 

The above-mentioned actions were concurrent : 
the actio furti might first be brought for double, 
or (j^uadruple damages, and then the condictio 
jurt%va to recover the stolen thing*. 

The penalty in the case of Furtum manifestum 
was capital by the Twelve Tables', afterwards re- 
duced to quadruple restitution by the Praetor, and 
twofold restitution in case of Furtum 7iec mantfes- 
turn. In aU cases the offender was rendered in- 
famous. 

The next in order of the ddicta privata is 
Rapina, which may be defined as vtolenta ret^p^^- 
cUiencB mohUis abUuiOy lucri faciendi catLsa dolo -^»«*«>»- 
mcUo facta*. The chief distinction between this 
offence a,nd Jurtum is that it is vi etpatam, whereas 
in fartum the contrectatio was fravdulosaf without 
the owner^s knowledge : chattels could only be the 
subject of it, because they only could be removed. 
If res immobHes were seized by violence it was 
termed invasio, which was redressed by the Prae- /»«»«>. 
tor's interdict unde vi*. * 

This offence appears to have derived its origin 
firom the edict of the Praetor, as no mention of it 
occurs in the Twelve Tables, previous to which 
we may suppose it was comprised in furtvm manir 
festv/m. Si cujus bona, says the Praetor, rapta Pratof^» 
esse dicentur, in eum qui idfecisse dicatur judicium 
dabo*. The penalty was quadruple restitution, 
which contained the thing itself, so that it was 
only, in fact, in triplum^, if the action were brought 
within the year. If after the year, simple restitu- 

^ Gfli. m. 903. But in the English law both owner and bailee can 
proeecute. 

• 2). xuv. 7. 34. 2. « Gai. in. 189. 

• Hein. JZ. 107 1. ' D. XLin. 16. i. 

• D. XLvn. 8. 3. ' 7. IV, 6. 19. 
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^^' lay against the master\ 



jkkfMmm. The third delictum privatum is damnum inju- 
ria datum, which was redressed by the Jjex Aqui- 
Diifinitian. Ha. Damnum injuria datum est omnis patrimonii 
diminutio, nuUo jure facta, et quidem ah homine 
libera^. Dr Colquhoun thus defines it: Damnum 
rei sibi non pertinenti ax^tu iUegali malitiose site 
culpose datum\ 

Under the head of this delictum the civil law 
comprehends only that damage done to the pro- 
perty of another by a freeman. If occasioned by 
Noxa, the act of a slave it was called nooca; if done by 
Pauperies. cattle, or other animals, it was termed pauperits. 
Dolus or culpa are essential to constitute this 
offence ; and culpa levissima brought the offender 
within the verge of the law*. 
Lex The date of the Lex Aguilia is uncertain. It 

A^Uta. appears to have been anterior to the time of 
Cicero, who mentions it*. It is supposed to have 
been passed by L. Aquillius, a tribune, a.u.c. 572* 
At all events, it abrogated all laws anterior to it 
respecting damnum injuria dcUum; for Ulpian 
says : Lex Aquilia omnibus legibus qucB ante se de 
damno injuria looutcB sunt d'erogavit: sive duode- 
cem tahulis, sive alia quce fuit. The law consisted 
Chapter i. of thrco chaptcrs, the first of which provided for 
the loss of slaves or cattle : Qui servum alienufii, 
quadrupedem, vd pecudem injuria occiderit, quardx 
id in eo anno plurimi fuit, tantum ces dare domino 
damnas esto. The offender was to pay the highest 
price the slave or animal had been worth during 
the previous year. 
Damagty lu estimating the damage, not merely the 

A«w a«i- value of the animal was considered, but the con- 
sequential damages were also included, as in the 

1 D. XLVii. 8. 2. • Hein. EL 1080. 

* Colq. 1916. * D. IX. a. 44. 

• In BnUo, c. 34. * Hein. Ant, iv. 3. 5. 
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case of a slave who had been appointed heres: if chap. 
he were killed, the master was entitled^ in addition ^' 
to the price of the slave, to estimate the value of 
the hereditas which he had thus lost. If the slave 
were one of a company of actors, and by his death 
the company were rendered less efficient, this 
would increase the damage. So killing one of a 
pair of horses or mules whereby the other became 
of less value ^ The value of the animal killed is to 
be taken at the highest price it would have pro- 
duced within the year, the time being reckoned 
back from the date of the injury*. 

The second chapter of the Lex Aguilia, not in- Chapier 2. 
serted in the Digest, has been again brought to 
light hj the discovery of the Institutes of Gains, 
who gives it, or the substance of it, in these 
words : In adstipukUorem qui pecuniam in frau- 
dem stipvIcUoris acceptamfecerit quanti ei res esset, 
tanti actio constituitur^. It gave an action to the 
stipulator against the adstipulator to recover money 
fraudulentlv received by him. Bv this chapter the 
stipulator, if so defrauded, could nave recovered in 
duplum against his adstipulator if he denied the 
fraud^; but, as Gains observes ^ he might have 
recovered the money lost by the actio mandati; 
and this may account for the omission of the 
second chapter in the Digest. 

The third chapter of the Lex Aquilia runs cAopfer 3. 
thus: Cceterarum rervm^ prceter hominem et pecu- 
dem occisos, si quis aUeri damnum faodt^ quod 
ussenrity fregefrit^ ruperit, quanti ea res erit in die- 
bus triginta proxumis tantum cbs domino dare 
damnas esto^. This includes all damage done to 
eveiy kind of property, animate or inanimate, ex- 
cept kiUing, servi et pecudes; and Gains includes 
dogs and wild beasts, such as bears and lions \ 

* Gai. in. 21a; D. ix. 2. 22. ■ D. ix. 2. 21. i. 

* Gai. III. 215. * D IX. 2. 2. 1 ; /. iv. 6. 26. 
'* Gai. in. 216. • />. ix. 2. 27. j;. 

7 Gw. in. 217. 
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^^' ing a liber homo, because no one had a property in 



Who Uabu him. 'Ito bring a party within the provisions of 

*^|^^ the law the act done must be injuria, and to oon- 

lia. stitute this there must be culpa, however small'. 

The Digest furnishes a most interesting collection 
of cases. The medicus who has administered a 
noxious clyster to his patient, the obstetrix who 
has mismanaged her lying-in woman, and the tonsor 
who shaved a slave where the game of tennis was 
going on, and the ball struck the razor and cut the 
slave's throat, are all cases, with numerous others, 
coming within this law, to be decided according to 
the culpa of the respective parties. 

imperitia. It was an established maxim that imperitia 
cvJ/pcB annwmeratury and therefore whoever pre- 
sumed to exercise a profession or trade not being 
properly qualified to do so, was liable for all 
damage his want of skill or knowledge might occa- 
sion. The remedy to the party injured in all these 
cases was by the actio Legis AguilicB, which was 
either directa, or in factum^ y corresponding with 
the trespa^ and case of the English law. Where 
the a^w directa would not lie, the Praetor dabat 
actionem in factum. 

injwia. Injuria is the fourth delictum privatum of the 

Civil Law. Ulpian says*, that omne quod non jure 
JU is injuria. But in its specific sense it denotes 
contumelia; and Labeo says that this may be aid 
re, aut verbis* ; and therefore it may be defined as 

D^nitioH, guodvis dictum factumve ad aUerius contumeliam 
aolo m/do directum^ Injuria was therefore either 

^w^ real or verbal; the former when any one was 
pugno pidsaius, auifuste percussus\ assaulted, and 
oeaten; or when cut convicium factum Jueril, slan- 
dered in public by calling a man a cuckold, or a 
woman a whore; or if qais ad irfa/miam alicujtis 

1 D. IX. a. 44. . * J), XIX. 5.11. 

• D. XLVii. 10. I. * Id. 

' Hein. El, 1096. ^ Gai. ni. 220. 



Ohligations ex Delicto. 241 

libellum avt carmen scripse7% any one has writ- chap. 
ten, and published a libel on the character of ^' 
another \ 

Injuria could not be committed without the Animui 
animus injxtriandi : therefore a magistrate was not *^^^' 
liable within the scope of his office, though his 
acts might conduce qd contumdiam aUerivs*. If, in 
striking at my slave I accidentally hit a free man, 
this is no injuiia, since the animus injuriandi was 
wanting'. Also if the act were done per jocumy 
or mistaking a free man for a slave; and aU were 
incapable of injuria who were doli incapaces\ 
An action lay not only for injury done to the 
plaintiff himself, but also when done to his wife, 
children, and slaves*. The party suing must prove Proof of 
damnum injuria datum, and the PrStpr declared ''^^^ 
gui offit injuriarum certum dicat quid injuries fao- 
turn sit^; the plaintiff must strictly specify the 
damage he has received, and prove it; and in the 
case of defamation the truth was a sufficient de- 
fence : JEum qui nocentem infamavit non esse honum 
cequum 6b earn rem condemnari: peccata enim no- 
centium nota esse, et oportere et expedire*'. 

^e have stated, that injuries were either real 
or verbal. The latter were confined to words 
spoken, i.e. the slander of the English Law; and 
both these were divided into simple and atrocious, injwrin 
by the law of the Twelve Tables, which distinction ^^7 
was drawn from the fact itself as membri rwptura; corodoui. 
or where a man was grievously wounded, or beateti 
by another: or fi:om the place where the injury- 
was done, as in the theatre, or the forum ; or the 
person upon whom it was committed, as a mams- 
trate or a senator. The punishment by the mw 
of the Twelve Tables in the case of alrox injuria, 
was retaliation : Si meiribrum rupsit, ni cum eo 

^ Gai. III. «o. ' D. XLVii. lo. 33. and 33. 

' 2>. XLVU. xo. 4. ^ Id, 3. I. and 3. and 4. 

* Gai. HI. 331 ; and D, XLVII. 10. 18. 5. 
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BOOK pacit, talio esto^. This gave the offending P^^J 
^^' the option of making amends, ni cum eo pucit, i e. 
paying 300 aurei in case of a liber homo, and 150 
m case of a slave^ or of suffering the same himself. 
This law soon became inconsistent with a miore 
refined state of society, and the Praetor interfered 
by his edict in the case of al} injuries where the 
complainant could prove damage either to person 
or character ; which the reader will find treated of 
by Ulpian, in Law 15, D. 4.7, 10, and whi(^ should 
be consulted. 

Penain,. The penalty imposed by the Pwetor was pecu- 

niaiy. the injured nartv wa^ allowed to state his 
damages, and the Judex before whom the case was 
tried awarded such a sum as the nature of the case 

Injuries required*. The cases reported in the Digest are 
ve^ numerous, and have reference to such injuries 
as may be done to the body, corpori ; the dignity, 
dignitati ; or to the character, fam€B\ Not only he 
who committed a battery, but all who aided and 
abetted him, were liable^. Si quis pvlsaJtus quidem 
non est, verum mantis advei^sus eum levatOB, had his 

dignitati, remedy for an assault ^ A case affecting the dig- 
nity would be the abduction of the comeSy the page 
or attendant of a woman of rank^ 

Character, fama, might be injured by acts, 
words, writing, or painting. By pertinaciously fol- 
lowing a virtuous woman, and hlanda oratione pu- 
dicitiam adtemptando''. Or by raising a convicium, 
a public slander, against any one, as by inducing 
others to join in such abusive expressions as were j 
adversus bonos mores, quoBqae ad infamiam cUicu- 
jus spectarent^ ; or by writing and publishing that 
which de£simed or ridiculed the character of ano- 
ther ; also, the injuria picta, which consisted of a 
painting, or caricature, of an obscene or defamatory 



fam<jg. 



1 Tab. VII. 

• D. XLVii. 10. I. 2. 

* Id. 15. I. 
^ Id. 15. 20. 



' Gai. m. 234. 

* Id, II. 

® Id. 15. 16. 

* Id. 15. 5. 



Obligations ex Delicto. 243 

nature. In all cases where the character of ano- chap. 
ther was assailed, the truth of the allegation was a ^' 
sufficient defence to an action, the rule being, Eum 
qui nocentem infamavit non esse honum cBquum oh 
earn rem eondemnari. PecccUa enim nocentiura 
nota esse et oportere, et €xpedire\ Such being 
damnum absque injuria. 

The PraBtorian remedy not having been con- Lex Oar- 
sidered sufficient to restrain the commission of in- "'^'^• 
juries, the Lex Cornelia de injuriis was passed, it is 
supposed, by L. Cornelius Sufia, the Dictator, about 
the year u.o. 672, by which an action lay against 
those qui aiiquem pulsassent, vd verberassent, veL 
domum alienam vi introissent*, the directarii, who 
entered houses^ secretly for the purpose of robbery, 
qui in aliena comacula se dirigunt Jurandi animo^. 
This law took cognizance of every injury occasioned 
by force* ; and gave a civil action also in the case 
of a libel, and rendered the author intestahilis ; in- 
capable of being a witness, or of making a will*. 
The difference between verberation and pulsation Verhera- 
was, that the former was cum dolore, where suffer- **^' 
ing was inflicted, the latter was sine dolore, where Puitaiion. 
the act was done ignominiuB causa. The punish- 
ment by the Lex Cornelia was banishment, or con- PunUk- 
damnation, ad metaUa, or, in opus ^blicum^. The ^''^^• 
praetorian action must be brought within the year, 
but the civil action under the Lex Cornelia might 
be brought for thirty years, and the criminal for 
twenty ; and the plaintiff had his choice whether 
he would proceed civilly or criminally^. These 
actions did not lie for or against the heir, because 
actio personalis moritur cum persona; and ex de- 
licto aefuncti Jieres non tenetur. 

1 J). XLvn. 10. 18. « Id. 5. and Hein. Ant. iv. 4. 8. 

' D. XLvn. II. 7. .* D. XLVii. 10. 5. 

* Id. 5. 9. « Paul. R. S. V. 4. 8. 

* Hein. Ani. TV. 4. 10. 



16 — 2 



CHAPTER II. 

Obligations quasi ex Delicto. 

BOOK Quasi delicta are defined as facta tUicita sola culpa 
^^' sine doh admissa '; unlawful acts committed care- 



Q,u<ui de- lesslv without any evil intent. 

^i?f •*.-- Four cases are mentioned in the Institutes^ : 

1 . An erroneous sentence given by a J udge. 

2. Things thrown or poured from a house. 

3. Things hung or placed so a^ to be danger, 
ous to those who passed under. 

4. Things damaged or stolen in a ship or inn. 
Errmetnu I. Si judex litem suam fecerit^ that is, if by 
^1^^ ^ his imperitia, which was equivalent to culpa^ a 

judge gave a wrong decision, he made himself liable 

quasi ex mahficio, and was amenable to such a fine 

(mulcta) as met the justice of the case* ; but if 

he acted dolo malo, m which case it was verum 

delictum, he was bound to pay all costs of suit*. 

It is probable, as Dr Colquhoun remarks, that 

penalties were not enforced against judges, unless 

where their erfors were very glaring, since in a 

manifestly wrong judgment the suitor might have 

redress by the restitutio in integrum. 

Tkmgt 2. Things dejecta vel effusa, thrown or poured 

^^^ ^ from a house where there was a public thorough- 

from a fare, and so likely to occasion damage to those who 

**^^' passed, constituted a quasi delictum, the remedy 

for which was provided by the Praetor's Edict*: 

the material words of which are, in eum locum quo 

vulgo iter Jiety vel in quo consistetur d^ectum, vtl 

effusum quid erit. It mattered not whether it 

were a public or private foot-way, or place of 

* Hein. EL iii2, • /. iv. 5. 

■ D. L. 13. 6. * C. vu. 49. «. • 2>. IX. 3. I. 
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resort, the object being to protect all who had a ^^^f^' 
right of pa^ge from danger or annoyance. The __ 
Edict included all cases where things were thrown 
from the upper windows of a house by the inhabit^ 
aiit\ If several persons occupied the room invohoiiahu. 
common from which the things were thrown, the 
action might be brought against each*; but if the 
room were divided, the action lay against him only 
from whose window the things were thrown'. 
The penalty was double the damage, to be paid by 
the inhabitant. If a liber homo were killed, the 
penalty was 50 aureij if only wounded, Gaius says, PenaUy. 
he was entitled to all his expenses, including the 
bill of his medical attendant, and his loss of time^. 

3. When things were hung or placed in such Things 

a way as to be dangerous to those who passed '"^'p^"^'^- 
under them, the owner was punishable by fine, 
whether any one were hurt by their fall or not*. 
The Praetor here imposes a fine of 10 solidi upon 
those who placed or suspended things from the 
roof or eaves of a house or other building, qua 
vulgo inter fiet sive quo consistetur: 

It was not necessary that damage should bep^„^, 
absolutely done, it was enough if it were likely to 
happen. The words of the Edict are cujics casus 
noeere possity which, Ulpian considers, involved 
every case where there was a possibility of damage 
from the things so placed or suspended. Unless 
that were so it was no case of damnum infectuw., 
and the Edict did not apply*. The accidental falling 
of a shopkeeper's sign-board from the wall, or of 
a cask while bemg slung up, did not come within 
the Edicts 

4. Ait Praetor nautce, caupones, stahxdarii quod jy^,,^ 
cujusque saLvumfore receperint, nisi restitiuznt inponeaa 
COS judicium dabo. The Praetor here provides '^'^ *'^*' 
against the loss of property whilst in the hands of 

' D, IX. 3. I. 4. ' Id, I, 10. ' Id. 5. 

* D. IX. 3. 7. • D. IX. 3. 5. 6. 

• Id. 5. II. ' Id. 5. i«. 
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BOOK carriers by water and inn-keepers ; for^ as Ulpian 
^' observes, we are not to take the term nauta in the 
sense of a common sailor, ruiiUam accipere debemus 
eum qui navem exercet^; he who has the manage- 
ment of a ship as a carrier by water, is answerahle 
quasi ex delicto for the acts of his nautw, common 
sailors and others, if property committed to his 
care be stolen or destroyed, uie caupo and ^abu- 
larius, the inn-keeper and stable-keeper are respec- 
tively liable for the acts of their servants in the 
safe custody of the property belonging to those 
who stop at their houses ; for though they are no 
more liable primarily for custodia than the fuBo or 
sarcinatoTy still they are held responsible for the 
acts of their servants if property be stolen or 
damaged whilst in their possession ^ Ulpian is of 
opinion that the property need not be specially 
assigned, but if put on board the vessel this would 
be enough to charge the exercitor^; and the same 
inference may be drawn as to the caupo and sta^u- 
larius; but he remarks, that if the exercitor prcB- 
dixerit had duly given notice that he would not 
be answerable for the property on board his ship, 
and the owner agreed to it, consenserit prcsdictioni, 
he had no remedy against the exercitor if the pro- 
perty were lost. 

Ulpian discusses the reason and neoessity for 
this Edict ^ because a civil action would lie against 
these carriers and inn-keepers in various ways: 
IfS^^I^ First, the actio furti ex vero delicto; but in such case 
' it would be necessary to prove that the owner or 
landlord himself had been guilty of the offenca 
Secondly, the actio ex locate vd conducto; but 
here it is essential to prove culpa. Thirdly, the 
actio depositi would not lie unless the reception of 
the property were gratuitous, and then you must 

grove dolus. Fourthly, the actio de recepto would 
e, because having received the property, the re- 

* D. IV. 9. I. 1. " D. IV. 9. 5. 

• />. IV. 9. I. 8. * Id. 3. I. 
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ceiver thereby became answerable for the safe chap. 
custody* ; but in all these cases dohiSy or culpay must ^^' 
be proved against the carrier, or the inn-keeper him- 
self. Consequently the Prestor established the 
actio quasi ex delicto^ in which case it was only 
necessary to prove the reception of the property, 
and the subsequent loss or damage ; the master 
1>eing thus made liable for the acts of his servants. 
The pleas in answer to this action are either 
the culpa of the plaintiff, or da/m/aumfatale*. 

* D. IV. 9. 3. 2. • /. III. I. 



CHAPTER HI. 
Actions. 

. BOOK In case of privation or infringement of a man's 
^ • right, the jus civile of each particular society en- 
titles the injured party to reoress ; and the means 
by which redress is to be obtained are suits or 
actions in a Court of Justice. 
AcUo:difir Actio nihil cdiud est quam jus persequendi ju- 
niHon, dido quod sibi dehetur^; the means which the law 
puts into a man's power of pursuing and recover- 
mg those rights, whether perfect or imperfect, of 
Dauhu $iff' which he is unjustly deprived. But the word 
mficaitm, ^^^^ j^g^ ^ doublc signification. In its primary 

sense it means the jus persequendi, the Tight of 
recovery : in its secondary, the modus persequendi, 
the forilis necessary to accomplish the recovery. 
Aetimu, ' Actions are divided into two classes, real and 
Jj^. personal*; to which may be added a third classy, 
called mixed actions'; the first, where some specific 
thing is claimed, and sought to be recovered ; the 
second, where the plaintiff declares the defendant is 
bound upon some obligation dare, fdcere or prce- 
\ stare; and the third, where the plaintiff claims his 
property, and a penalty besides *. 

Before we enter upon the examination of ac- 
tions, it will be convenient to premise a few 
observations upon the courts in which they were 
brought, and those magistrates who were invested 
with the pewer of administering justice. The 
earliest period of the Roman Commonwealth in 
this particular is involved in great obscurity, the 

^ I. TV. 6. " G»i. IV. I. 

» Id, 6. * /. IV. 6. la 
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minute investigation of which would ill repay the chap. 
labour of the law student. ^1^'_ 

Justice was at first administered by the kings Adminis- 
in person* : Omnia manu a regihus gubemahanr^^^^^ 
tnr*. Servius Tullius, the sixth king of Rome, the eariutt 
established a particular tribunal for private suits'. ^^^^^^^' 
On the establishment of the republic the authority 
of the kings passed to the consuls^^ who at first 
performed the office which afterwards devolved 
upon the Praetor*. These magistrates received 
assistance in their functions in two ways^ — ^first, 
from the centumviral court, which was a perma- 
nent tribunal ; and, secondly, from the judges they 
themselves deputed to try particular causes^ 

The jurisdiction of the centumviral court ap- Cetuumvi- 
pears to have extended to all questions of private *^ ^"^' 
property^. The court is supposed to have con- 
sisted of 105, three from each of the 35 tribes. 
"When it sat for business a spear was set up as the 
emblem of its authority in all quiritarian rights^ 
Under the empire its number became i8o*. It sat 
in the Basilica Julia, and was divided into four con- 
silia, which formed separate tribunals; but some 
questions were tried before the whole body '®. The 
Praetor with the Decemviri litibits judicandis pre- 
sided". 

The Decemviri litibus judicandis formed a per- Decemviri 
manent court. Pomponius says, Cum esset neces- j^^^^J^,-,, 
sarius magistratus qui hastcB prceesset Decemviri 
sditihus judicandis sunt constituti^*. Of their autho- 
rity nothing more is known than that they were 
appointed to settle matters of freedom *'. 

The Judex was an officer appointed by the 
PrsBtor, datus a Praetore, whose province was to 
preside at the trial of matters of fact. He was 

^ Cicero, de Hep. V. i. • J). I. i. i. ' Cicero, de Rep. V. 2. 

• Liv. 11. 57. « Liv. ni. 55. 

• Colq. 231. 7 Cic. de Orai. i. 38. 

• Gai. IV. 16. » Plin. Ep. vi. 33. 

^« Colq. 137. 1* Hein. Ani, iv. 6. 9. 

^* /). I. a. 2. 29. " Colq. 1993. 
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BOOK also called judex pedaneus, because he sat quasi 
^' ad pedes Prcetoris. 



Judex The question as to how the selection of the 

pedanem. jy^^^^ fQj. \^\^q ^rial of causos was made, it is im- 
possible to answer: any attempt to do so must 
fail, for we find between the year u.o. 605, the 
How an- date of the Lex Calpumiay which was the origin 
^'^ oftheQu«stione8p£petu^,andtheyear729,iio 
less than ten leges judiciaricB were passed. The 
Lex Aurelia^ passed a.u.c. 684, appears to have 
established three decurim judicum, consisting^ of 
the Senate, the Equites and the Tribunes. The 
Lex Jvlia, a.u.c. 708, excluded the Tribunes ; and 
the Lex Antonia, two years afterwards, a.u.c. 710, 
restored them again \ There was, no doubt, an Al- 
bum judicunif from which the Praetor selected the 
judices: further than this nothing has been ascer- 
tained with certainty. 
Arhittr. The Arbiter was a judge of a res incerta, where 

an amount was to be assessed in cases bonce fdei. 
He had the assessment of the value, the judex 
being rather confined to a res certa. Judices in 
the plural were only summoned in criminal cases, 
their duty being very different from that of the 
JudeXy inasmuch as it resembled that of the 
English Jury, their verdict being the opinion of 
the majority. The Praetor sat as judge, and gave 
judgment, if they convicted. 
jucupera- Recuperotores were named by the Praetor to 
^^*^' assess damages and determine matters of fisuit gene- 
rally. Instead oi judex esto, the Praetor declaimed 
Recuperotores sunto * ; and the distinction between 
these and a single judge consisted in their plural- 
ity; and they were appointed whenever a pere- 
grinus was a party to the suit, or where the cause 
was tried more than a mile from Roiqie^ Dr Col- 
quhoun discusses their probable duties, but with no 
certain or definite conclusion*. 

^ Tho reader is referred to Haub. Vol. II. pp. 39 to 47. 

* Gad. IV. 46. 3 Gai. IV. 105. -• Colq. 1996. 
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It is not until the year u.o. 387, when the chap. 
office of Prsetor was created^ that we begin to ^^^• 



see a reg^arly defined court of judicature^ and Prator. 
system of legal process*. The Praetor was in- Hu 
vested with the prerogatives of imperium and^*^**^*' 
jwrisdiiAiOy the former of which consisted of the 
power of summoning parties to his court, the inju^ 
vocatio; the latter in the jils edicendiy whereby he 
first ascertained whether there was a cause of ac- 
tion ; and if so, he sent it down to be tried by a 
judexy whose duty was set forth in a formula of 
this nature, Si paret condemna, si non paret 06- 
solve*. This was to decide an issue of fact, andj 
was said to be secundum ordinem. If no fact were ^eeundvm, 
disputed, and the Praetor decided at once on ar^^^ 
point of law, it was said to be extra ordinem. His 11 
jus edicendi also applied to his power of chan^ng 
and modifying the album at his discretion, which 
produced such remarkable results to the Boman 
jurisprudence'. 

The place where the Praetor sat in public to Tribunal. 
hear causes was called the Tribunal, which was an 
elevated seat in the Forum where he occupied a 
sella curulis\ He also administered justice out of 
courts which was called de plano\ i.e. at his house, De piano. 
or even in the street : the latter case being analo- 

fous to what with us is called a Judge " at Cham- 
ers." The Praetor might delegate his authority, 
mandarejurisdictionem^, to a deputy, either wholly 
or in part; but the inferior magistrates were not 
invested with imperium. The imperium granted! /«i)mf«i» 
to the superior paagistrates in civu cases did not:^^2tm!^ 
necessarily include authority in criminal matters,'^ 
which was called imperium msrum, and wiU3 equi-! 
valent to potestas: if both were conferred, it was. 
called mioctum'^. 

^ Book I. chap. 9. ^ Ghi. iv. 86. 

' Book I. ch»p. 7. * Hein. Ant, iv. 6. 7. 

« Id, 8. ^ • D. n. 1. 16. 

7 D. 11. I. 3. 
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A distinction was drawn between a judicium 
legitimum and s. judicium sub imperio: the former 
was where the decision took place in Rome, or 
within a mile of the city, and in which none but 
Koman citizens were concerned; the latter where 
a peregrinus was a party to the suit, or where the 
cause was tried more than a mile from Rome'. 
The right of action in the former was limited to a 

J rear and a half by the Lex Julia judidaria : the 
atter could not be longer than a year, because it 
ceased with the office of the Pi-setor who granted 
the action. 

When the Prsetor sat for the despatch of busi- 
ness, he had in attendance his consilium^ who sat 
behind him and assisted with their advice. In 
Rome the consilium was composed of five senators 
and five equites. These were the Decemmri liti- 
bus judicandis mentioned by Pomponius*. In the 
provinces the consilium consisted of twenty recupe- 
ratoreSy Roman citizens ^ 

I have now mentioned the various public func- 
tionaries who were in their several ways concerned 
in the administration of justice in actions now to 
be considered. Should the time of the reader 
suffice, or his curiosity prompt him to make a 
deeper research into their origin and duties, he 
may consult Heineccius' Antiquities^ Book iv. and 
Dr Colquhoun's Summary, under the diifferent 
titles and authorities there cited, but he must often 
begin with assumptions, and end with probabili- 
ties. In considering the early forms of legal pro- 
cess, the knowledge of which we, derive from the 
Institutes of Gains, it is impossible to adhere to 
the arrangement of Dr Hallifax. 

We have already seen, that when the laws of 
the Twelve Tables came into operation, the Legis 
actiones were the necessary result*. Of these. 
Gains informs us, there were five : Lege agebaiur 



^ Gai. IV. 185. 
' Ulp. Frag. 1. 13. 



* D. I. 2. 1. ig. 

^ Ante, Book i. chitp. x. 
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modis quinque. i. Sacramento. 2. Per judids chap. 
postulationem. 3. Per condictionem. 4. Per mantis ^^' 
injectionem. 5. Per pignoris captionem\ 

I. SacrameTdi actio generalis erat, and was Sacramen^ 
the fonn of action resorted to where the law had '**^' 
not specially provided another*. But Gains re- 
marks, that there was great risk in this action on 
accx>unt of the penalty swm/nva Sacramenti, in which 
the parties were respectively bound as a restraint 
upon those temere litigantes^; as in the case of an 
action for a liquidated sum, certa credita pecunia, 
whichever failed in the suit, plaintiff or defendant, 
had to pay the penalty, security for which was 
given to the Praetor ; and where the claim amounted 
to 1000 asses, was 500 asses; if below that sum, it 
was 50 asses, and was paid into the cerarium: 
whereas the sum secured by the sponsio for the like 
purpose at a later period was claimed by the party 
who obtained the verdict. 

The proceedings in this action were thus. The Proceedr 
parties appeared before the Praetor to get the ap- ^ 59, 
pointment of a Judge. If the matter in dispute cramenH. 
were some property which could be produced in 
court the plaintiff made his claim, taking hold of, 
and festucam imponenSy touching it with a rod, 
which represented the spear, the ancient emblem 
of quiritarian property, the defendant did the Uke ; 
these acts representing the adverse claims of the 
contending parties. Tlie Praetor then said mittite 
amho, both leave hold, whereupon the plaintiff 
called on the defendant to bind himself in 500 
or 50 asses, according to the value of -the matter 
in dispute, and the defendant replied similiter ego 
te; and thus issue was joined. The Praetor took 
security for the property and the Tnesne profits, 
and thirty days after a Judge was appointed; an 
adjourned day, dies comperendinus was then agreed £j^,2S^ 
upon, when the case was heard and determined. »»«. 

1 Gai. IV. 11, > Gai. iv. 13. » Gai. iv. 171. 
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BOOK If the property were such as could not be pro- 

^' duced in court, as land, a house, or a flock of 
sheep ; a dod, or brick, or a fleece of wool, an- 
swered the purposed 
Perpottur 2. PcT posttdcUioTiem judicis. The page con- 
^J^^ taining the description of this action in the manu- 
script of Gains is lost, we are therefore entirely lefb 
to conjecture; but from the title we may safely 
conclude that the parties appeared before the Prae- 
tor, and having joined issue upon the facts, a judge 
was appointed to try the case. 
Per eon- 3. Per coTidictionem. The early part of the 

dvihonetn, manuscript of Gains on this legis actio is also lost. 
He tells us, however, that it was introduced by the 
Lex Silia for the recovery of certa pecunia, a 
specific sum of money, and that it was afterwards 
extended by the Lex Caipumiay a.u.c. 606*, to 
actions de omni certa re'. The plainti£f summoned 
the defendant to nominate b, judex within thirty 
days; but Gains remarks that the term condictio 
was a misnomer in his time. 
PermanM 4. Per mauus injectionem. This was origi- 
*'^*^ nally nothing more than the arrest of the defend- 
ant by the plaintiff pro jvdicato, for a judgment 
Form of, debt. The form was this : Since a judgment has 
been given against you in my favour for decern 
miUiay which you have not paid, I therefore arrest 
you for that sum*. Upon which the defendant 
was obliged to give bail, and if he did not he was 
taken home by the plaintiff in custody; which 
placed him under the necessity of paying the sum 
demanded or of remaining in custody. This legis 
actio was afterwards extended to cases where money 
had become due by the force of certain laws, e.g. 
by the Lex Publiliay when the sponsor had paid 
•money for his principal, if it were not repaid in six 
months he might arrest him. Also by the Lex 
Funa de Sponsu^, where more than the jxzrs 

^ Gai. IV. 17. > Haub. n. 39. 

' Gai. IV. 19. * Gai. iv. 21. » Gai. in. 111. 
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virilis had been exacted jfrom a sponsor it could be chap. 
recovered by arrest, and so in many other cases ; * 
but it was afterwards settled that where the manus 
injectioy the arrest, was neither jyro judicata, for a 
judgment debt, nor pro depenso, for money paid 
for the defendant, he could not be kept in custody 
if he agreed to appear to the action. 

5.. Pignoris captio. This is the fifth legis P^fr^rU 
actio which Gains says rested partly on custom ^^'^^ 
and partly on law ^ That founded on custom was cuium 
military. A soldier could distrain upon the goods *** ^' 
of the paymaster if his pay was in arrear, — for his 
CBS militare, or for the allowance to which he was 
entitled for the purchase of his horse, cbs equestre ; 
or for his allowance to provide provender for his 
borse, cbs hordiarium. 

This form of action was also introduced by the 
law of the Twelve Tables* against him who* had 
bought a victim for sacrifice, and had not paid for 
it ; also against one who had hired a beast of 
burden, and had not paid the hire, where the 
owner declared he let it for the purpose of expend- 
ing the money in dapem — in sacrifices *. Also by 
a law, the name of which is obliterated in the text 
of Grains, the power of distraint was allowed to the 
publicani for the payment of taxes in arrear. 

This legis actio, the distraint, must be accom- oijeetums 
panied certis verbis. It need not be in the pre-^^^^' 
sence of the Praetor, nor need the defendant be 
present; and -it might be nefasto die^. 

These legis actiones, as we have before observed, 
were all founded upon the Twelve Tables ; they 
were framed in the most narrow spirit, and be- 
came inconsistent with the progressive develop- 

> G«. nr. «6, ij-. ■ Id. a8. 

' This olearly involves a fiction like that used formerly by suitors in the 
Court of Exchequer, which took no notice of private suits unless the suitor 
declared he was unable to pay his taxes, which immediately made it a 
revenue case. 

* Gai. IV. 18— 29. 
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BOOK ment of the jus civile^ and still more opposed 
^- to the equitable principles of the PrsBtor's court. 
Hence, as Gains remarks, PatUatim in odium vene- 
runt^ ; and he gives a striking example in the case 
of a man who brought his action de vitibus sue- 
cisis, where some one had cut up his vines. On 
reference to the law on which his action was 
founded, the word was arbores. It was argued 
that he should have sued de arboribus succisis, and 
therefore he was non-suited'. By this extreme 
stringency in enforcing adherence to the letter of 
the law, no discretion being allowed to the Judge 
before whom the case was tried, parties when in 
court were defeated on matters of form without 
any regard to the merits of the case ; it therefore 
became impossible for this state of things to con- 
tinue when the law itself was rapidly becoming 
more enlarged in its principles. 

Their abo- The first blow aimed at the legis adiones was 
. ' by the Lex JEbutia, of which, and of the date of 

' -' ' its enactment, nothing is known ; but they were 
not entirely superseded until the two leges JuUcb 
were passed ; and then the legis actio was reserved 
in two cases, viz. damni irfecti, and in the cen- 
tumvircde judicium^. Here begins what is called 
the Formulary Process, which we wDl proceed to 
examine, together with the proceedings in an addon, 
in the next chapter^. 

^ Gai. IV. 30. ■ Id. II. • Id. 30, 31. 

^ The reader may here consult with advantage the historical sketch of 
Legal Procedure among the Ramane, by Dr Abdy. 



CHAPTER IV. 

Proceedings in an Action. 

Judicium, or trial, is a legal debate on a matter chap. 
of controversy before a competent judge. Judg- ^^' 
ments in the Boman law were, i. Private. 2. jitdidum. 
Public. Private judgments were those which re- Private 
lated to civil causes in order to redress an injury andpM*c. 
as it affected an individual ; and were prosecuted 
by action, which coidd only be instituted by the 
injured party. 

A court is a place where justice is judicially a Otmrt. 
administered, and to constitute a court three per- 
sons at least are necessary, the acto7*, the reus, and 
the jtidex ; the plaintiff, the defendant, and the 
judge. 

The constituent parts of a civil action are as OonttUuem 
follows: I. Vocatio in jus. 2. Postulatio et editio ^^ ^^ ^ 
actionis. 3. Vadimonium. 4. Intentio litis sive ac- acHon. 
tionis. 5. Eocceptio rei. 6. Datio judicis. 7. Sor 
tisdationes actoris et rev, 8. Contestatio litis. 
9. Oaths of the judge and litigants. 10. Proofs. 
II. Disceptatio causcB. 12. Sentence. 13. Execu- 
tion. 14. Appeal. 

I . Vocatio in jus. This was done by the plain- Vocatw in 
tiff himself, who summoned the defendant into ''** 
court by addressing him thus : In jus eamuSj or 
In jus veni, or Sequere ad tribunal. If the de- 
fendant refused to comply, the plaintiff then called 
on any bystander to attest that fact, saying", Licet 
antestarif If the party agreed, he toucned his 
ear, saying. Memento. This was to justify his next p<yw€n of 
proceeding, viz. dragging the defendant into court ^ ^^^* 
by force, which he was allowed to do by the law 
of the Twelve Tables, which- runs as follows : Si in 

17 
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BOOK jus voccU, ni it, antestator: Si calvitur pedemve 
^^' struit, manv/m endo jacito, si Tnorhus evitasve vitium 
escit, qui in jus vocabit rumentum data, si nolet 
arceram ne stemitoK If the defendant then re- 
fused to go, he might take him by force ; if he 
were sick, or too old to walk, he might put him on 
the back of a beast ; if unable to ride, he might 
put him into a covered waggon (arceram), and so 
convey him to court. 

If the party were a thief, or of infamous cha- 
racter, this ceremony was unnecessary, 
new Subsequently the rigour of the Twelve Tables 

^^JJ^ was modified, and it became necessary to obtain the 
permission of the Frsetor before certain persons 
could be brought into court*. No one could be 
forceably taken from his house'; nor could sick 
persons be carried into court*. The defendant 
might here make an arrangement {campositio) with 
the plaintiff, and settle the cause of dispute : if this 
vindex, were not done, he must obtain a vindexy some one 
of sufficient responsibility to answer for his appear- 
ance, and who must pay the demand of the plaintiff 
if the defendant were a defaulter. 

If the action proceeded, the next step was, 2. 
Po8^u> PostuUxtio et editio adionis, the demanding an ao- 
acUonie. tiou, or pcrmissiou to sue, and the statement of 
the ground of action, which was done by the plain- 
tiff's advocate, if he had one, and if not, the Praetor 
assigned him one^. If the Frsetor granted the 
petition to sue, the plaintiff was said edere acti4)nen^ 
which was explaining to the defendant the parti- 
cular action on the cMum upon which he meant to 
rely. If he made a mistake in the amount of his 
claim, or the form of the action, a nonsuit was 
the consequence. 

The next thing was to secure the attendance of 

^ The reader will find a well-arranged copy of the ii TkUee in the 
synoptical edition of the ItutUtUet of Oaius and JwHnian, by Gneist. 
■ 2). n, 4. 4. • Id. ai. 

* D. II. 5. 7. I. • 2>. ni. I. I. 4. 
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the defendant at the trials and this was done by chap. 
making him give bail, vades, which was therefore iYi 



called, 3. Vadimonium, and which .consisted in Vadimo- 
one or more persons entering into an undertaking "**"*" 
that the defendant should appear at the time fixed, 
the dies perendinics, the third day. This being 
done, it was called Vadimonium conceptum\ 

4. Intentio litis sive actionis was the prefer- /nfen^ 
ring of the suit or action, in a certain form of ^•^^ 
i^ords by the actor on his own appearance, and 
that of me reus, before the Praetor. 

On the adjourned day the Prsetor ordered the 
parties to be called upon in court that he might 
hear the case and appoint a judge to try the issue. 
If the reus appeared, he was said vadim^mium Vadimth 
swrfere, and thereupon his baU was diBchai^ If^. 
he did not appear, he was said vadimonium de- 
seruisse, and the Praetor granted the immissio tnf«w»tM*» 
bona, a distraint upon his goods, as allowing judg- *^ 
ment to go by default ; but if there were any defe^ 
in the proceedings the reus might obtain a resti- 
tutio in integrum by application to the Praetor*. 
If the actor &iled to appear he was non-suited. 

If the pleadings were not finished in the day 
the reus was obliged again to give biul for his ap- 
pearance on the day of adjournment'. 

Both parties being present in court, the reus^pp^ 
called upon the actor, saying. Quid ais ? The actor ^Jl^** 
then made his claim in a fixed form, e.g. Aiofunr 
dum quern possides Tneum esse, or Aio te mihi dare 
facere oportere, as the case might be*. 

To this succeeded, 5, Exceptio rei, the plea of ^fi»«p<w 
the defendant. The reus made his exceptio^ put in 
his plea, which was either peremptory or dilatory, 
as an answer to the intentio, the declaration, of the 
actor, which the latter might oppose by what was 
called a replicatio; and this again might be an- BepUeaJtio. 
swered by the reus by a duplicatio, and so on till DvpH- 

OCLtio. 

* Hein. Aiilt. IV. 6. 19. • D, iv. i. 7. 

* G»i. IV. 184—5. * Hein. Ant, iv. 6. aa. 

17—2 
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BOOK issue was joined^ which was when the parties had 
^* reduced the matter in contention to a simple posi- 
tive and negative, similiter ego te. Having arrived 
at this point in the proceedings, the next step was, 
i>a««> 6. Datio jijdidsj the appointment of a judge by 
^^'^**^' the Praetor to try the facts of the case as set forth 
in the pleadings which had taken place before him. 
Injure. The case thus far was said to be injure; and either 
party could amend their declaration or pleadings 
up to this point, and before the litis contestatio, L e. 
before the trial began ^ As soon as the case was 
injudieio, in the hauds of the judex, it was said to be tV* 
jiidicio. 

We must now examine the^brmt^ which the 
Praetor drew up, founded upon the pleadings which 
had taken place before him. This contained the 
appointment of the judge, stated the ground of 
action, and prescribed the duty of the judge. 
Fanatda Tl^formvla was substituted for the old Legis 

^JJJ^^I^ actioy and consisted of four parts : the demon^ 
stratio, the intentio, the adjudicaJtio^ and the con- 
defnnatio\ 
Demon- The demonstrcUio set forth the subject of the 

**'''****'■ suit, thus, Qicod Avhis Agerius Numerio Negidio 
horriinem vendidit ; the sale of a slave. Or, Apud 
Numerium Negidium hominem deposuit; the de- 
posit of a slave. This preceded the intentio, the 
declaration, as we should call it in the English 
law, but the intentio was sometimes preceded by 
^*^*"a^ what Gains calls SL*prcBScriptio, which, from the 
'^ ' nature of the demand, was used by way of pre- 
caution, lest, by incautiously enforcmg what was 
due, the actor might preclude himself from that 
which was not yet demandable, and yet was part 
of the agreement. Gains gives us the example, 
where so much money was agreed to be paid by 
monthly or yearly payments. That which was 
due might be demanded, but to preserve the right 
of suing afterwards for that whicn was accruing, it 

1 D. IX. 4. 4. 3. ' Gai. iv. 39. 
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was necessary to use this prcescriptio, Ea res aga- crilp. 
tur cujus rei diesjuit, i. e. let the action be brought ^^' 
for so much as may be found due. This kept it 
open to the actor to sue when the rest was due, 
otherwise the reics might plead res jydicata\ and 
the actor would be summatus, non-suited*. It was 
called prcBscriptio because it was the preface to 
the /ormtda. 

The intentio was that part of the formula inintefuio. 
which the actor desiderium suum concludity con- 
taining the question of fact, or of law, or of both, 
as the case might be, and was the essential part of 
the action, e. g. Si paret Numerium Negidium Aula 
Agerio sestertium x. miUia dare oportere. Here 
Aulas Agerius, the actor, or plaintm, sues Nume- 
rivs Negidius, the reus or defendant, for x. miUia 
sestertium, which he declares he owes him. Or, 
Si paret liominem ex jure Quiritium AuLi Agerii 
esse : here he declares for a slave which Numerius 
Negidius detains from him'. 

The adjudtcatio was that part of the formula A^i- 
which empowered the judge to adjudicate as in *'*''*'• 
questions between coheirs, or partners, or the 
owners of adjacent estates, and ran thus : Quan- 
turn adjudicari oporlet, judex Titio adjudicate^. 

The cofidemnatio was the concluding part ofoonden^ 
the formula, and gave the judge the power of con- 
demning or acquitting, or more properly speaking, 
of adjudicating for or against the actor, thus. Judex 
Numerium Negidium Aulo Agerio sestertium decern 
miUia condemna, si non, paret absolve. Sometimes 
the intentio stood alone as in the prajudiciaiesfo7^ 
mulcB, but there could be no conaemnatio without 
an intentio or demonstration. 

These formulsa were either in jus or in factum Formula 
conceptcB,^ and Gains gives examples of each*. The ^i^fi^ 
formula in factum concepta runs thus : Judex esto. <««*• 

* G«. IV. III. ■ Id, 130. 

• Id, 49. * Id, 44. 
» Id. 44. • Id, 47. 
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BOOK Si paret Avium Agerium apud Numerium Negi- 
^' diwm mensam argenteam aeposuisse eamque ddo 
malo Numerii Negidii Aula Agerio redditum non 
esse, qtuxnti ea res erit tantam pecuniam judex 
Numerium Negidium Aula Agerio condemnato. 
Si non paret dbsolvito. Here the judex must first 
find the fjBLct of the deposittmi, which was au issue 
caused by the denial of that fact by the reus in his 
escceptio ; secondly, the fact of the fraudulent re- 
tention ; and, if the actor made out his case thus 
far to the satisfaction of the judex, then he had to 
decide what amount of damages he was entitled to. 
The formula in jus concepta was thus : Judex 
esto. Quod AuLus Agerius apud Numeriwm Ne- 
gidium m£nsam argenteam deposuit, qua de re 
agitur, guidquid oh eam rem Numerium Negidium 
Aulo Agerio dare facere oportet exfde bona, efus 
judex Numerium Negidiumfi Auto Agerio condem- 
nato, nisi restituat. Si non para, dbsolvito. Here 
the two facts of the deposit, and the wrongful 
detention are admitted, because the reus did not 
deny them by his eocceptio before the Praetor ; the 
only question therefore to be decided by iiie judex, 
is how much Aulus Agerius is entitled to ex Jure 
guiritium for such detention. The formula in jus 
concepta necessarily involyed facts as well. 

Tlie condemnatio was always fi:umed with a 

view to the pecuniary value : Judex cBStimaJta re 

pecuniam eum condemnat^ ; and this according to 

the formula was either a fixed sum laid in the in- 

Sum to u terUio by the actor, or it was left to the judex to 

X^?«se88tLe2«an««mof<laiuages. In the first case 

in the in- it was thus : JEjus judex Num£r%um Negidium 

ufoii^ ^ Auh Agerio duntaocat decern millia condemna. Si 

^J^ non paret absolve. Therefore where a specific sum 

of money was alleged to be due he must find that 

sum, or nothing ; or where a specific value {faaoAio) 

was attached to the things claimed he could not 

exceed that sum, but he might award less if the 

» Gai. TV. 48. 
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circumstances warranted it. In case of a res in- chap. 
certa, the formula ran thus : Quanti ea res erit ^^' 
tantam pecuniam jvdex Numeriura Negidmm Aido 
Agerio condemna. Si nan paret absolvito \ Here 
it was left to the Judex to assess the damages upon 
the evidence before him. If the actor claimed 
more in his intentio than he ought, he was non- 
suited, nor could he get a new trial except in some 
cases where the Prsetor allowed it^ 

Thus far as to the formulary process where the 
action was directa. But as many persons might 
have a right of action, though not strici/i jurisy the 
Pi«tor sanctioned a formiSa which gave to such 
parties an actio utilisK This was done by a fiction, Actio 
e. g. where the bonorum possessio had been granted '^"' 
it might become necessary to bring an action to 
obtain possession ; but the bonorum possessor could 
not in his intentio declare as heres, for the law 
could only make an heir ; therefore since he could 
not assert that the property of the deceased suum 
esse ex jure quiritium, he was obliged to proceed 
Jicto se Jierede, in which case the formula directed 
to the judge ran thus: Jvdex esto. Si Aulus 
Ageritis (the bononmi possessor) Lucio Titio heres 
esset, turn si par^ fundum de quo agitur ex jure 
quiritiwm ejus esse oportere, kc. So if the action 
were in personam the formula was thus : Turn si 
paret Numerium Negidium (a debtor of the de- 
ceased) Avlo Agerio (the bonorum possessor) ses- Oateo/a 
tertivM decern millia dare oportere\ Ac. Also an ^"'^"»«*' 
action might be brought by or against a pere^ 
^grinvs, upon the fiction that he was a civis Romor 
nus\ Also, if one had been capite dimimU/us^ the oreapUe 
formula waa framed as thoufff he were not so*. *«*^ 
Gaius mentions other cases, mnch will be noticed 
in the next diapter, when considering the different 
kinds of action. 

^ Oai IV. 51. • Id, 53. 

* Seejpoi<, ohap. 5. ^ Ghd. iv. 34. 

• Id. 37. • ^<^' 38. 
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BOOK Before the Litis contestatio, the (7) ScUtsdor- 
^- tiones actoris et rei were required, which was for 



SaHadatio the pxiTpose of enforcing execution of the judg^ 
ofreui. jjxQjii^ In an actio in rem the possessor of the 
disputed property was obliged to give security, 
that if the judgment were against him, and he 
should neither deliver over the property recovered, 
nor pay the costs of the suit, the actor should have 
a right of action against him or his sureties. This 
Aetcr security was caJlea Judicatum sclvi^; and if he did 
^^IrJar^ ^lot bosidos givo socurity for the safe custody of 
the property in dispute, it was forthwith handed 
over to the actor; but should he refuse to give the 
like security, it then remained with the reus, be- 
cause in pari causa potior est possessor*. This was 
done by a stipulation^ The procurator of the actor 
was obliged to give security rem ratam dominum 
hdbiturum. 

In a personal action the actor was not required 
to give security, nor the reus if he appeared in 
person, but security was demanded of the procu- 
rators of both parties*. But this rule was after- 
wards relaxed*. 
LUiscon^ 8. Litis contestoJtio. This corresponds 'with 
**^^- what in the English law is called the record; the 
whole of the proceedings in jure, the oral pleadings 
before the Praetor, upon which the parties had 
joined issue, and agreed to accept the decision of a 
jvdex pedaneus. But before proceeding to trial 
the (9) oaths of the judge and the litigants were 
required. 
Oatki of The oath of the jvdex was, that he would de- 

^im^ cide on the merits of the case ex animi sententia : 
stantM. that of the litigants was the oath of calumny, in 
which thev reciprocally swore they did not main- 
tain or defend the cause in hand, calumnies causa^ 
from bad feeling or mere chicaneiy^ ; but the oatii 

^ 7. XV. 11. • Ulp. Frag. i. ii. 

■ Heio. Ant iv. ii. 2. < /. it. ii. i. 

' Id. 2. * Gai. IT. 171 — 181. De poeiuk tamere litigBiitiam. 
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was not always taken unless the opposite party chap. 
desired it^ •'^• 



ID. Proofs. The evidence in trials amonff the Proo/t. . 
Homans^ as at the present day, was oral and docu* 
mentary. No pne could be called on to prove a 
negative, and therefore the burden of proof lay, as 
a general rule, with the actor. The competency of 
witnesses was determined by rules, if not identical, 
yet analogous to, those which govern modem courts 
of justice. The reader may consult the Digest, 
Book 22, and Titles 3, 4 and 5. 

II. Disceptatio causae j the trial of the cause i)Moga<««»o 
before the judeas. This consisted of two parts r-^'^- 
1 . Conjectio catiscB. 2. Peroratio. Of the conjectio OmjeeUo 
causce, Gains says, Antequam apud eum {judicem) *"***• 
causa/m perorarent solebant hreviter ei et quasi per 
indicem rem easponere: qvxe dicebatur causes col- 
lectio, quasi causes suee in breve coactio. Then 
came the peroratio, which was the speech of each Peroratio, 
of the advocates, and then they proceeded to exa- 
mine their witnesses. Here the duty of the judge 
began. He was bound to see that the facts were 
duly proved by legal evidence. 

Probatio was said to be plena when supported Prchatio. 
by two witnesses*, or by an instrument of public 
authority*. One witness, or a private instrument, 
constituted probatio semiplena. 

Certain persons were incompetent as witnesses. Oomfie- 
No one could give testimony in civil cases under ^^^ 
fourteen years of age*, nor in criminal cases under 
twenty-five years of age*. "Witnesses, might be 
rejected by reason of influence «, and relationship^. 
They were entitled to their expenses according to 
their rank and position, which the judge might 
order to be paid®. 

^ J). XXXIZ. I. 5. 14. 

* D. xxn. 5. 13; and C. nr. 20. 9. i. 

■ C. TV, 19. 5. 6. 7. * D, xxn. 5. 19. 

» Id, 20. « Id. 6. 

^ Id.4, • C. IV. «o. II. 
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BOOK 12. Lastly followed judgment and (13) execu- 

^^- tion. In delivering judgment the Judea^ pronounced 

judgfMiu, a condemnation which was a verdict for the actor, 
or an absolutioj which was a verdict for the reus, or 
a nortrliquety which was a nonsuit^ and thereupon a 
new trial might be had, there being no decision, 
and therefore the plea of res judicata would not 
avail the reus. 

^Deetuion. Under the Legis actiones, we have seen that 
execution was effected by the manus injectio pro 
jvdicato. Afterwards the Praetor assisted the cre- 
ditor by his decree if the debtor &iled to obey the 
jBentence within the legal period. The crater 
was missus in possessionem honorum, and then pro- 
tected from all disturbance by the Prsetar*, with 
the power of sale*. 

Appeal. 14. Appeliatio, the appeal^ was during the re- 

public to another PrsBtor', or to the Consul^ or to 
the Tribunes, afterwards to the Emperor. The 
reader may consult on this head D. 49, from Title 
I to 8 inclusive. 

If the ground of appeal were a denial of the 
right to sue, the Praetor awarded a restitutio in 
integrum, if the appellant proved his case. 

1 D. XLHi. 4. I. ■ D. XLn. 4. 6. I. 

• Cio. in Verr, n. i. 46. 
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Ex dominio. 



Actio 
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1. Kei Yindicatio 

2. PublicisDa 

3. Becissoria 

4. Confessoria et negatoria, ex seryitutibus. 

5. Hereditatis petitio 

6. Querela inoffidoBi testa- 
menti 

7. Serviana . 

8. Quasi Serviana j 

f I. De libertafce. 



CHAP. 
V. 

Meal 
actiont. 



Ex hereditate. 



Ex jure pignoris. 



9. Prsejudidales 



I. Ex liberali 
causa. 



2. De ingenui- 
tata 
_ 2. De partu agnoscenda 



In consideTing the various actions in detail we 
cannot do better than set out with the short and 
simple definition of Ulpian : Actionum genera duo 
sunt, in rem qucB dicitur vindication et in personam 
qua condictio appeUaiur^. All actions are refer- 
able to one of these two heads. But before we 
proceed to examine each particular action in itself 
it win be convenient to have a dear conception of 
the different actions as they arose either from law 
or equity. 

In the first place actions were either Civil or 
PrsBtorian, the former based upon the strict jus 
Civile, the latter emanating from the Album of the 
Praetor: the. former were called diredcs and vulr 
gares^; the latter, JictiticB and utiles^, which were 
in each case one and the same. We have also the 
actions stricti juris, honcB fdei, and c^hiiraricB. 
These may be said to be confined entirely to mat- 

1 D. XLiv. 7. 45. " Z>. xxym. 5. 46. 

> D, XIX. 5. a ; and Gai. iv. 34-^38. 
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BOOK ters of contract. The first were such as those 
^' wherein the plaintiffs claim rested upon the ex- 
pi^ss words of the contract, and to which the jud^ 
was strictly confined in his decision: the contxact 
of mutuum would be an example. In the second, 
the judgment might extend to that which was not 
promised by express words merely, but to all that 
might be fairly implied in the agreement; and the 
judge was allowed to adjust the respective claims 
of the parties to the suit, provided they came 
within the question before him, such as the set-off 
of mutual debts ^ The third were tried before the 
arbiter J who appears to have been invested with 
more extensive powers than the judex, amounting 
to a general settlement of all matters in dispute 
between the parties*. 

Having premised thus much, we will proceed 

to examine briefly the different actions under the 

head of actio realis or vindicatio. 

AcHans It must be observed that these actions were 

^T^^ea- cl^s^d under two heads, petitorice and possessoruB: 

9oria, the first where the action was brourfit to obtain 

Eossession of that which the plaintiff declared to 
e his ex jure quiritium; the second, for quiet pos- 
session, where he had possession, but which was 
disturbed by the unlawful acts of another. 
Reivindir I. Rei Vindicotio. This was the oldest action 
^*^- with reference to property. The form of it under 
the Legis actiones is described by Gains', as well 
as under the formulary system*. The right of vin- 
dication was inherent in the dominium quiriton 
rium, which is defined as Ju^ in re corporali, ex 
quo facuUas de ea disponendi eam^que vindicandi 
nascttur, nisi vd lex, vd conventio, vd testatorns 
voluntas obsista^t^ The action must be brought 
for the specific thing, for if the value only were 
claimed, it became a condictio, and not a vindi-- . 
catio. 

^ Gai. lY. 65. « Fest «u5 voe. 

• Gai. IV. 16. * /d. 41. » Book 11. chap. i. 
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Dominium being divisible into plenum and chap. 
minus plenum^, it must be observed that the vin- __Zl__ 
dicdtio directa was only applicable to the former, vindicatio 
Wheresoever, therefore, the dominium was wtni^5 f *'|^*J|^^ 
jolenum the remedy must be by a vindicatio utilis. 

The actor must suflSciently describe his pro- 
perty, that it may be identified in the hands or the 
"reus; nor will the judge inquire the grounds of 
the possession, it being the business of the reus to 
plead any just claim he may have*. 

The actor is entitled to the thing claimed, with 
all its m£sne profits', but he must indemnify the 
bona fide possessor for any expenses laid out upon 
it*. -Dr Colquhoun sums up this action as follows : 
The actio rei vindicationis competit domino directe 
ex dominio pleno, utiliter ex dominio minus plena 
contra quemcumme possessorem, vel verum vel fal- 
sum in id, quod actor dominies declaretur, eique 
restituatur cum omni causa, accessionihus, fructi- 
Jmsque pro qualitate possessionis^. 

2. Actio Publidana. This was an actio in Actio Pvb- 
rem introduced by the Praetor for the relief of ^*^'*'**^' 
those who had come lawfully into possession, as by 
purchase, gift, or legacy, and had lost possession 
before the time had expired for completing usu- 
capion. In such case there was no dominium, qui- 
ritarium, and therefore no actio directa ad rem 
persequendam: the period of usucapion was there- 
fore supposed to have expired. The Pr^tor's edict 
ran thus : Si quis id quod traditur ex justa causa 
non a domino, et nondum usumcaptum, petet: judi- 
cium ddbo^^ And Ulpian remarks that the words 
ex justa causa apply to every lawful possession. 
We must of course assume there has been no man- 
dpaiio, nor injure cessio. 

This action will lie for usufructs and services. For what 
In the case of purchase, where delivery is neces- ^«*«»» 

1 Id. ■ 2>. VI. 1. 9. 

■ Id. 17. I. * D. VI. I. 7. 

■ Colq. «oi3. • /). VI. r I. 
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BOOK sary to complete the contract, the action will not 
^^' lie where there harf been no delivery either to the 
buyer ^ or some one on his behalf*. It follows that 
the action will not lie for things incapable of usa- 
capion. It extends to heirs and Jxmorwm, posses- 
sores. Lastly, it is a quasi vindicatio founded on 
the equity of giving the thmg claimed to him who 
has the best title to it. 

The question, whv the actor cannot sue the 
possessor personally, is answered by Gains*; be- 
cause the thing being already his, he sues for pos- 
session of it, and not for the thing itself; and 
therefore the form dare oportere cannot apply. 
ActioSecU- 3. Actio Recissoria. This was an action in- 
'*''^' troduced by the Praetor for the benefit of those 
who, while being absent on public service, or pri- 
soners of war, some one had obtained possession of 
their property, and so claimed it on the ground of 
usucapion. The edict adopting the principle of 
the jus postliminii compelled restitution to the 
real owner. 
AeLio Ccn- 4. The octio confessoria directa was an action 
fesiona, ^^ ^^^^ becausc it related to the plaintiflTs claim 
to a service, which, though in itself incorporeal, 
was attached to corporeal property. Thus, where 
one was disturbed in the enjoyment of a usufiiict, 
or in the case of any rural or urban service, as of 
his right itineris, actus, vicBy &c., or oneris ferenr 
diy akius toUendi, &c.^, the actio confessona lies 
against the party who denies the existence of the 
right, and opposes any obstacle to the enjoyment 

Actio nega- The actio ncgotoria directa provided a remedy 
'^ for those proprietors from whom a right of service 
was claimed, and who sued for the quiet enjoy- 
ment of their property, and the exemption from 
all intrusion, on the ground of a servitus which 

1 />. VI. 1. 17. 18. • Id. II. 

> Gai. IV. 4. * Book n. chap. 3. 

• /. IV. 6. 1. 
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they denied to have any existence ^ These actions chap. 
were extended utUiter to other rights which could ^' 
not be included in the category of services*. 

5. Hereditatis petitio was an actio in rem, Btreaitatu 
where the plaintiff claimed the possession of an p^^^- 
estate, either as heir-at-law or as testamentary heir; 
and the action was brought to obtain the univer^ 
sum jus defunct% where the plaintiff claimed as heir 
ex asse^. 

As the jus hereditarium might be based as well Omi and 
on the edict as the law, the action might be either j'^^^"""'**- 
Civil or Pr»torian. 

The Civil action could only be brought by the 
heres himself ; or by the pater, or dominuSy where 
the son or slave had been instituted heir ex testor 
mento. The right also extended to the heir of the 
heir*. 

The action ky against him who possessed pro 
Tierede, i.e. he who was in possession of the estate 
without regard to whether he possessed honajide 
or mala fide. The hereditas must be restored with 
all accessions; but in this respect the position of 
the bona fide possessor was better than that of the 
mala fide possessor. They must account alike for 
all profits arising after the litis contestatio, but the Liafniuies 
mala fide possessor must accoimt for all profits ^^ ^- /• 
extant and consumed ; the bona fide possessor, for pon^(yri 
those only which are extant, because bonce fidei J?^" 
possessor fructus percipiendo suos facit. The 
mala fide possessor is liable for neglect, the bona 
fide possessor is not so; and he may deduct all 
necessary expenses and beneficial outlay expended 
on the estate; but the mala fide possessor can 
cUun compen^tion for ne^ ..^ only. 

If the plaintiff claimed not the universitas bono- 

rum, but some particular part of the estate only, 

* this did not involve the ousting the possessor; and 

1 /. IV. 5. a. • Colq. 2035. 

* D. V. 3. * ^. ▼• 3. 3; and D. L. 17. 194. 

» D. V. 3. 36. 5 ; 37. 58. 
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BOOK he must prove what and how much he was enti- 

^' tied to^ 
PeiiJtio In the case of bonorum possessores the Frsetor 

*'*''*• granted the petitio vtUis agamst such as wrong- 
ftdly detained the property*. The same remedy 
was also available in the case of the emptor heredi^ 
talis. 
QHo-da 6. Querela inofficiosi testamenti. We have 

^1^^^ already seen' that this action arose fix)m the equit- 
able coercion of the latitude given to testators by 
the 1 2 Tables : uti legassit ita jus esto. The valid- 
ity of a will, as to its execution jure civili, was 
not allowed to prevail against the equity of the 
PrsBtor's court; and wherever children were dis- 
inherited without any just cause assigned, the will 
was said to be inofficiosum^; and this action was 
competent to them for the purpose of obtaining 
their pars legitima^ or Falcidian portion. The 
testament in question must be in eveiy respect 
legally executed, otherwise it might be treated as 
^£S*^ a nuluty. The action lay reciprocally for the pa- 
Z:tumia^. fcut agaiust the child, as well as for the cluld 
against the parents This was an action strictly 
confined to relations, but it did not extend beyond 
brothers and sisters^. Adopted and posthumous 
children could avail themselves of it; but the 
action would He in no case where there was a 
remedy at law. The action was against the heir 
or heirs instituted in the testament. 
AeUoSer- 7. Actio Scrviana is a remedy given to land- 
lords for the recovery of rent in arrear. The stock 
and crop of the colonus were considered as tacit 
pledges for the rent; and this action gave the 
landlord the right of distraint for rent in arrear'. 
This action was necessary, because the owner not 
having the dominium plenum after he had let his 
estate, could not bring the actio vindicationis. 

* D. V. 4. I. f. » D. V. 5. I, and 2. 

* Book II. chap. 6. * D. v. 2. 3. 

* D. V. a. I. . « /. II. 18. I. * ' /. IV. 6. 7. 
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8. Quasi Serviana. called hypothecaria, gave chap. 
to creditors in general the right of selling a pi|ius, ^• 



or of seizing and disposing of a hypotheca in satis- Qu^i ^- 
faction of their debts\ '""~'- 

9. Actiones prwjvdicicdes are actumes in rem; Actio pra- 
per quas qaasritur an aliquis liber an lihertus sit, ^^^**^^- 
vel servus; vd de partu agnoscendo*. The title 
prcBJudiciales is given them because they contain whym 
a prcBfudicium, a precedent question which has^^* 
been raised, and which must be disposed of before 
the main action can be proceeded with, e.g. the 
existence of the patria potestas might be denied in 
an action, and it would therefore become necessary 
to settle this preliminary issue before proceeding 
with the main action. This action is analogous to 
the demurrer of the English law. The first of 
these actions was ex liberali causa. In one case, ^ f^- 
he who was treated as a slave asserted his liberty ; * ^^^' 
in the other, he who was suing or defending him- 
self was challenged as a slave. Here the main 
action must halt till the preliminary objection had 
been disposed of*. This action also lay where a 
man, bemg ingenutis, claim was laid to him by 
some one as being his lihertus. 

Secondly, de partu a^noscendo. This action had JkpaHu 
a twofold object, first, compelling the father to^"*'***^ 
provide for {agnosc&re) his legitimate child ; and, 
secondly, the prevention of the imposition of a 
spurious heir. Here the questions were raised, 
I . whether the child were begotten by the husband 
who had divorced the mother; and, 2. whether 
the woman was pregnant at all. 

By the sctum Plandanum* a woman who has 
been divorced, if in a state of pregnancy, must an- 
n ounce the fact to her late husband or his family 
within thirty days, when they may send persons 
ad inspiciendum ventrem, and custodes, to take^^^'*^ 
charge of the child. In case of the death of the eSX. 

1 Id. « Id. r3. 

• Hein. Ant. iv. 6. 34. * D. xxv. 3. i. 
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BOOK husband, should the widow claim possession of his 
^^' estate, ventris nomine, on behalf of an alleged 
forthcoming child as heir to its deceased &ther, 
two questions arise : pregnancy or no pregnancy, 
legitimacy or illegitimacy. The Praetors edict is 
very precise on these points ; she is bound to take 
up her residence in domo honestissimcB fcemincs 
quam ego constiiuam; and she is to be duly in- 
spected twice a month by mtdieres liberw duntaxat 
quinque, who must all make inspection at the 
same time; and full directions are given for the 
accouchement^ and for the subsequent care of the 
cliild\ 

* />. XXV. 4. I. 10. 
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Wb now come to the consideration of condio- 
tiones, or personal actions, which Ulpian defines 
thus : In personam actio est qua cum eo agimus OtmdieUo. 
qui ohligatus est nobis ad faciendum aliquid vel ^^^^' 
aandumK With few exceptions these are bonce 

^ D, XLiv. 7. 95. The reader is reqnasted to refer to the contracts 
whence these actions arise, Book m. ch. 5. 
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BOOK fidei, or arhitraricB; the difierence between which 
^^' and actions stricti juris has been briefly noticed at 



Bona fdd the beginning of the last chapter. It may be 
Qfnd AM' Yxere remarked, that their origin and establishment 



iraruE, 



is to be referred to the departure from the stridum 
jus of the early period, and the gradual growth of 
equity under the Prsetor ; for as he in assigning 
actions to the suitors exercised equity in its largest 
sense, it became necessary for carrying out this 
principle that he should also delegate it to those 
who were to try the causes, who were in fact his 
representatives, and therefore ih^formvlci in each 
case always exhibited the discretionaiy power and 
latitude vested in the judex. Justinian mentions 
the actiones bonce fdei^ ; but these are not to be 
considered as comprehending all which come under 
that head. 

It will be convenient to consider actions in the 
same order as we have done the contracts out of 
which they arise ; and we will therefore be^n with 
those founded on nominate contracts, the first of 
which are real contracts. 

To avoid repetition, the reader is requested to 
observe that these actions lie for and against the 
heredeSy or representatives, of the contracting par- 
ties, unless the contrary be mentioned. 

Sz mtouo, I . Condictio, certi ex rmduo. On the receipt of 
a mutuum^ the property of the res miUuata imme- 
diately vests in the borrower, and he becomes liable 
at all events for the restoration of the property, or 
its value, not excepting accidents. This action is 
in personam, and stricti juris, 

Commo- 2. Commodati, directa et contraria. This is 

an action civilis and bonce fdei. It is competent 
to the owner of the property for the recovery of 
the thing lent, together with damages occasioned 
by negligence, against the borrower. The action 
also lies against the lender to recover any expenses 

i /. IV. 6. «8. » Book m. cb. 5. 
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which have been occasioned to the borrower either chap. 
by accident or the culpa of lender. ^^' 



3. Depositi^ directa et contraria. Here a chat- DepontL 
tel has been deposited with the defendant with his 
concurrence, wluch he is to return when demanded, 

and in the mean time to keep as he keeps his own. 
The action is civilis and bonce Jidei, which lies for 
the deponens for the return of the res deposita in 
specie with all accessions. The actio corilraria lies 
for the depositarius for indemnity, or the recovery 
of any expense occasioned to him in the due care 
of the property'. 

4. Actio seqtiestraria, directa et contraria. Se^ Sequaira- 
questrum diflfers from depositum inasmuch as it*^** 

is with regard to disputed property placed in the 
hands of a third party. The actio directa lies for 
the successful party for the return of the sequester 
and its accessions ; and the actio contraria against 
the successful partv for indemnity*. 

5. Pignoratitia, directa et contraria. This Pign<frar 
action is civilis, and boruBjidei, for the recovery of '^ 

a chattel pledged as security for a debt. It lies 
for the debtor against the creditor for the return of 
the chattel, and for compensation for any damages 
it may have received. Also an a^ctio contraria 
of the same nature lies for the creditor for any 
costs he may have been at in the due care and 
custody of the pledge. This action is extended 
lUiliter to cases of hypotheca. 

The actions arising from verbal contracts (see ^^^^^ 
Book III. c. 6) are the actiones certi et incerti ex 
stipvlatu; which are unilateral and stricti Juris, for 
the payment or performance of that which was 
certain or uncertain respectively. The Praetor ex- 
tended this action lUiliter, and so established the 
actio de constituta pecunia"^. This was to meet ConttUuta 
those cases where parties at a distance agreed to^*^'*"** 
pay a certain sum of money, but where there could 

» D. XIV. 3. 5. » 2>. IV. 3. 9. 3. 

• 2>. XIII. 5. I. I. 
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be no stipvlatto on account of absence. This iK^on 
applied to one who had promised without a stipu- 
lation that he would pay that which he himself 
owed^ or that which he was liable to pay on the 
part of another. The action is tUUis and boruB 
Jidei. 

The actions of heneficium ardinis, and divisicnis 
and cedendarum actionum, applied to the Terbal 
contracts o( fidejussors: Book in. c. 6. 

Condictio certi ex chirographo is the action 
arising from a literal contract' which lies for the 
creditor and his heirs, against the debtor and his 
heirs, for the repayment of the money advanced, 
and of which the chirographum was evidence. It 
is an action stricti juris, and unilateralis. 

The fourth division of nominate contracts are 
those called consensual ^ The first is emptio venr 
ditto, out of which arose the actions empti and 
venditi. These actions are civiles, and honasfidei. 

I. The actio empti lies for the purchaser to 
compel the delivery of the thing purchased with 
all accessions and rights* ; and on the other side, 
2. the actio venditi lies for the seller afier he has 
duly delivered the thing sold, for payment of the 
price, and interest from the day of delivery*. If 
parties have bought or sold by their agents, these 
actions lie utiliter for the principal^ 

Since caveat venditor is the doctrine of the Civil 
Law, two actions arose from this, viz. i. the ceo^ 
redfiibitoria, and 2. qu^nti minoris. With r^ard 
to the former, if the vendor, sciens reticuit\ had 
concealed defects within his knowledge, he was 
bound to return the price paid, take back his pro- 
perty, and to place the purchaser as he found him. 
The sale was annulled. But the actio qvranti minoris 
is for the return of a portion of the price paid on 
account of defects in the thing sold existing at the 



1 Book lU. oh. 7. 

• D. xvni. 6. 7. 

• Id. 13. 15. 



' Book in. ch. 8. 

* D, XIX. r. 13. to. 
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time of sale, but the contract was not rescinded, chap. 
These actions were founded upon the Edict of the ^^' 
Edile«. 

The contract of Locatio conductio is consensu- LocoH. 
alls and honce jvdei. 5. The actio locati is compe- 
tent to the locator for the payment of the price 
agreed upon, with interest, in case of delay, and 
for restitution of the object let at the termiuation 
of the contract, with damages for fraud or neglect. 

6. The actio conducti lies for the conductor Conducti. 
against the locator for the use of the thing let ; 

or, where he is the conductor operis, for the price 
of the work and labour performed, also for the 
reimbursemen'; of all necessary expenses'. 

7. The acuo emphyteuticaria is directa hoih. Emphytm' 
for the emphyteita and the domintis, to each and **^"^ 
their heirs: to the dominus, for the canon and 
laudeinium; to the emphyteutay for quiet posses- 
sion*. 

8. Pro Socic Partners have actions against Pro socio. 
each other which are directoe, personoHes, and honce 

Jidei, and they lie to compel each to bring all into 
the common stock, according to agreement, and to 
make indemnity for negligence. 

9. The actio maadati is bones Jidei, and arises MancUuL 
wheresoever business s entrusted to another to be 
gratuitously performed. The actio directa lies for 

the mandans against tie mandatarius for the due 
performance of the objec of the contract, to render 
account, and to answer fo< fraud and neglect. The 
actio contraria lies for tie mandatarius, who has 
duly performed the mandate against the mandans, 
for all expenses and losses he may thereby have 
incurred. 

The above comprise the lominate actions arising 
from nominate contracts, wiich as a general rule 
extend to and against the hendes of the respective 
parties. 

1 />. XXI. 1. * X XIX. 2. 55. 1. 

» Book HI. ch. 8. * /. 
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BOOK We will next briefly consider the actions arising 
^^' from innominate contracts. 
AetUmi When a contract is innominate the action upon 

^^^ it is also innominate, and is said to be tnfiictum, 
contrwii. or prcBscinptis verbis. These are actions given by 
jnfactivm the Praetor, in aid of certain contracts, or where 
ZJ^ there is a want of remedy*; or upon inaominate 
twrftiir. contracts ; all of which are said to be injactum. 
^^wo- rpjj^ otctio (Bstimatoria is an action orcBscriptis 

verbisy and arises where the owner of property de- 
livers it to another conditionally at a fixed price 
for the purpose of sale, leaving it at tie option of 
the receiver to return it. Such a transaction could 
not come within the nominate contract of emptio 
venditio, because the agreement is to return the 
thing delivered if it be not sold, ^d in the same 
state as it was delivered; nor wa^ it the contract 
of locati condttctij nor of mandatun* The Praetor 
therefore established the actio Bstimatoria pr<B- 
scriptis verbis f which Ulpian calls u^io de CBStimato', 
The action was therefore innomiiate and bonajlde. 
It is directa, and competent to tie owner, who has 
^ven his property to be sold, against the receiver 
for its return, or the value of it. The actio cati- 
traria lies for the receiver fo' the payment of his 
recompence. 
^f^"" The actio de permutato *rises from the innomi- 
nate contract of. do ut des The bare agreement 
do ut des, except it be accdnpanied by the delivery 
of the thing in question, iS a nudum pactunn, and 
will so remain until the delivery be made on one 
side. The consideratior then immediately arises, 
and he who has given bis a cause of action against 
him who has received fir the reciprocal delivery of 
what was agreed on, o: the return of his own pro- 
perty'. And so of aJ.^ other innominate contracts, 
as Do utfacias^ Faci^ut facias, &c. 

1 D, XIX. 5. a. 3. > • D. XIX. 3. I. 

> >. XIX. 5. 5. I. 
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Personal actions, qwm ex Contractu. 



1. Negotionun gestomm directa et con- CHAP, 
traria. ^^^' 

2. Tutel® directa et contraria. 

3. Familiie erdscundse. 

4. De oommuni diyidundo. 

5. Ex testamento. 

6. Gondictio indebiti 

7. Gondictio causa data causa non se- 
cut& 

8. Gondictio sine causa. 

9. Quodjussu. 
10. De peculio. 
T I. Actio tributoria. 

1 2. De in rem verso. 

13. Actio exercitoria. 

14. Actio institona. 



Actio personalis 
quasi ex contractu. 



Wb will now briefly notice the actions arising jfrom 
obligations quasi ex contractu. And 

1. The actio negotiorum gestorum, arising from ^ctio ««• 
the contract from which it takes its name'^ was^^^^. 
boruBjidei, directa and contraria. The former lies 

for the dominus negotiorum^ and his heirs^ against 
the gestor and his heirs^ for indemnity for all da* 
mage and loss occasioned by fraud or negligence. 
The actio contraria Ues for the gestor and his heirs, 
against the dominus and his heirs, for the repay- 
ment of all money disbursed, and necessary ex- 
penses incurred, in the management of the business 
in hand. If the gestor have mismanaged the busi- 
ness, or have expended money unnecessarily, the 
action will not lie. 

2. Since the office of tutor involves the imrAaio 
plied obligation to administer the affairs of the'****^ 
pupil with care, diligence and honesty, hence arises 
the actio tutdcs, which is bonce Jid^^ and lies for the 

^ Book in. ch. 9. 



282 Of the RigJUs of Things. 

BOOK pupillus and his heirs at the terminatioa of the 
^^' ttUela^ to compel the tutor to render an account, 
and to recover danjages occasioned by fraud, or or- 
dinary negligence. The actio tutelae, et rationibus 
distrahenai8\ lies also for the pupillus at the con- 
clusion of the tutorship against the tutor who has 
abstracted any thing firom the estate, but not 
against his heirs, because the action is penal % to 
compel the restitution in duplurn. This action lies 
also utiliter against curators. 

At the same time, the tutor and his heir had 
their remedy by the ax^tio contraria bonce fdeiy 
against the pupil and his heir for expenses incurred 
on his behalf'. This action was extended utiliter 
against the minor in favour of the curator. 
FandUoB 3- The octio familicB erdscundce derives it 

^^**^'*" origin from the Twelve Tables^, the object being to 
divide an inheritance among coheirs : it is duplex 
and honcefidei for the division of the common in- 
heritance, and for adjusting all claims thereon be- 
tween the parties. 
CowfUKw 4. The actio commmii dividundo^ lies prima 
fhvidtindo. j-^j^^ for winding up a partnership, but it applies 

equally to all cases where no positive partnership 
exists, but where property has become common to 
several persons, as by bequest. The action lies 
for the division of the property, and the adjust- 
ment of mutual claims. 
Exuata- 5. The o^tio personalis ex testamento is found- 

''**"^' ed on the obligation of the heres who administers 
to the estate to hand over all legacies to the 
legatees ; and therefore this action is competent to 
any one to whom a bequest has been left, and his 
heirs, against the heres and his heirs, to recover 
the thing bequeathed, or its value, together with 
any damage which may have been occasioned by 
delay, or the culpa of the heres, 

1 D. xxvii. 3. *'D, xxvn. 3. i. 23. 

» 2>. XXVII. 4. I. 4. * !>' X. «• ». 

• D. X. 3. I. 
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6. Condictio indehiti. This is the action arising chap. 
out of the fact of one erroneously paying, and ano- ^^^' 



ther erroneously receiving, more than is due. 13 pon c<mdietio 
the receipt of money so paid, the receiver is bound *'**'*^^- 
to repay it on the eiror being discovered. If he 
should not do so, an action lies for money had and 
received. The action is stricti juris, and is com- 
petent to him who has paid money not due by an 
error in fact, and also to his heir, against the re- 
ceiver who has received it in ignorance, or he is 
liable to the actio furti^. 

7. Condictio causa data causa non secuta. concuaio 
This action lies for something given, there being a ""^^ ******* 
cause for which it is given, contrary to the con- 
dictio sine causa*. The action lies where the re- 
ceiver (of money) fails in the performance of what 

is agreed on, or the ^ver repents him of his bar- 
gain, and revokes before the performance is accom- 
plished : e.g. I pay you so much money on condition 
that you ^lall manumit Stichus. If you do not 
manumit him, I can recover the money back by 
thiB cmdictio; or if I change my mind, and givi 
you notice, I can also recover back the money' ; so 
that the causa non secuta on which the action is 
founded may arise either from the default of the 
receiver, or the revocation of the giver. The action 
is stricti juris, and lies for the giver and his heirs 
against him who has not performed his part of the 
agreement, and his heirs, for the redehveiy of the 
thing given* 

8. Condictio sine causa. The ground of this ComU^ 
action is clearly explained by Ulpian*. A Jidlo 
who had received clothes to clean, lost them, and 
paid the owner their value, as he could be com- 
pelled to do under the action loccUi conductL The 
owner afterwards found them. This action lies to 
recover back the amount so paid, quasi sine causa 
datum. The owner of the property had suffered 

1 2). XLVi. 38. I. • D. xn. 4. I. 

• Id, 3. 1. * D. XII. 7. 1. 
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BOOK uo loss^ and so the payment was sine causa, made 

^^' upon no consideration : and so in like cases. 

Quod 9. Quod jussu^. By jussus is understood the 

>~- command given to one who is under the controul 

of another as a JU. fam.^ or a slave : if^ therefore, 

the father or master have authorized the son or 

slave to contract an obligation with respect to his 

affairs, he can be sued upon it by this action*. It 

is an actio utilis which Ues for him who has cod- 

tracted with B,JiL.fam.^ or a slave acting under the 

command of the &ther or master, against such 

father or master. 

i>ev^' 10. De pectdio^. This action is founded on 

*^*^" the Praetor's edict, and had in view the peculium 

profectitium of the son or slave. It can only arise 

out of a lawful contract, and lies for those who 

have contracted with B,JU.fam., or a slave, against 

the father or master, to recover to the extent of 

the pecidium, allowing them first to deduct their 

just claims; provided the transaction did not come 

Setum within the Sctum Macedoniammiy which provided 

Macedtmi' ^ perpetual exception to all actions for money lent 

to a nlius familias^. 
Trihutoria, II. Actio tvibutoria. This is a prsatorian ac- 
tion, and lies where a pater £i.milias or dominus 
has allowed the son or slave to trade with his 
peculium profectitium. He is in that case not per- 
mitted, as in the action de peculio, to put forth his 
own claims in preference, but must share pari 
passu with the other creditors*. The trading must 
be sderUe patre^ vd domino^ and the action lies for 
those who have contracted with the son or slave, 
against those in whose power they may be, for sui 
equal, and pro rata distribution of the pecidium. 
De in rem 12. Dc in rem vcTSo. This action lay against 
a paterfamilias or dominus. Where a son or a 
slave had received and laid out money in and 

1 D. XV. 4. I. • Chu. r7. 70. 

* Z>. XV. I. and Book II. ch. 4. ^ 2>. xiv. 6. 

■ D, XIV. 4. 
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about their necessary affairs, this would render chap. 
them liable to the parties to whom such money ^^^' 
might be due. For example, where slJU. fam. or 
a slave borrowed money from any one for the pur- 
pose of supplying himself with necessary food and 
clothing, according to the rank and circumstances 
of the mther or master \ an action lies against them 
for its recovery. Nor will accidental circumstances 
which supervene prevent the father or master from 
being equally liable. A slave bought com for the 
household, and before it was used it was burnt ; so 
he laid out money in repairing the house which 
afterwards fell down ; the master was nevertheless 
liable*. If the money were not employed for the 
use of the master he was not liable, as where the 
slave borrowed it on false pretences'. This action 
therefore lies ex equitcUe, it being a quasi contract 
on the broadest basis, against the father or master 
in favour of any one who has contracted with a son 
or slave, and his heirs, where the money or pro- 
perty advanced has been for the use and benefit 
of such father or master. 

13. Actio exercttoria. The exercitor navis is Actio exer- 
he who is the owner of a vessel, or who hires it ^^***'^' 
from the owner for the purposes of trade*. The 
magister navis is he who is in the service of the 
exercitor, and who has the management of it, that 
is to say, the supercargo'. The object of this 
action is to render the exercitor liable for the acts 
of his magister, inasmuch as they stand in the 
position of principal and agents The acts of the 
mo/gister must be strictly within the scope of his 
employment, or they will not bind the exercitor. 
It is therefore a remedy founded on the edict of 
the Prsetor ; and the action lies for all those who 
have contracted with the magister, and their heirs, 
against the exercnto7* and his heirs. 

1 J) XV. 3. 3. 3. « Id. 7. 8. 

' Id. XV. 3. 9. * 2>. XIV. I. 15. 
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BOOK If there be several eocercitores, they are liable 
^^' in solidum*. 



Actio In- 14. Actio Institoria. The Institor is any one 

Btuona. ^Yio is employed to carry on the business of ano- 
ther ; and Paulus defines him as one qui tabema 
locove, ad emendum vendendumve proponitur; qui- 
que sine loco ad eundem actum proponitur*, so tnat 
he might even be a travelling hawker on behalf of 
his employer; and an action was established to 
render the principal liable for the acts of such his 
agent^ similar to the actio exercitorial If there 
were several principals, they were all liable in soli- 
dum. The action was perpetual, and lay in here- 
dem et heredibus^. 
Mixed Mixed actions are described as those which in- 

"^'^*^* volve claims torn in rem quam in personam, and 
Justinian instances the actions FamuicB erciscund^g, 
communi dividundo, and fmiu^m regundorum. In 
such actions the vindieaiio and the condictio com- 
bine, viz. the actio in rem for the recovery of the 
property, and the actio in personam for damages 
and Tnesne profits. The hereditatis petitio is also a 
mixed action. The primary object of the action is 
in rem, the acquiring possession of the estate ; but 
the actor is also entitled to an accx^unt of all mesne 
profits, and damages for the detention of his pro- 
perty. The creating this third dass of actions has 
been censured by some writers, who consider that 
the action should be classed as real or personal, 
according as it approaches nearer to the vindicatio, 
or the condictio. 

In the hereditatis petitio the personal claim is 
subordinate to the real claim ; this is therefore a 
real action : on the other hand, the actio famdlicd 
erciscundce admits the jus in rem, the real dispute 
being of a personal nature, which therefore makes 
AfhUrary it a personal action*. With regard to arbitrary 
^^' actions, Justinian describes them as JEx arbitrio 

1 D. XIV. r. I. 55. » Id. 3. 18. 

• /d. 15. * Colq. -2044. 
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jvdicis pend'Cntes, They are both in rem and in chap. 
pei^sonam. Certain actions of this kind are speci- ^^^ 
fied (I. 4. 6. 31), but the Emperor continues, Et 
cceteris similihus, permittitur judici ex bono et asquo 
secundum cujusque rei de qua actum est naturam 
CBstimarCy qicemadmodum actori satisfieri oporteai. 

It may be said that all real actions are arbi- 
trary actions, with the exception of HereditaZis 
petitio, as well as many others which we have 
already considered under the head of personal 
actions. We will here notice several which come 
more particularly within that class. 

And first the actio De edendo\ which was based ahIo de 
upon the PraBtor's edict, and lay against a banker ***"**• 
(Argentaintts) to compel him to shew his books, 
edere rationes, to a creditor, as far as they con- 
cerned his account : tU rationem cuUibet quantum 
ad eum pertineat, edant\ The action was compe- 
tent to tne party interested, and his heirs, who had 
failed to render the account when called on. 

The actio Finiwra regundorum lies for the owner Finium re- 
of an estate, a prcsdium rusticum^ for settling dis- ^""* "^• 
puted boundaries. The powers of Hie judex in this 
case are arbitrary in the extreme ; for if amiovendcB 
vetei*is obscuritatis gratia yer aliam regionem f/nes 
dirigere velit, potest hoc facere^ It is a personal 
action^ ; for at the same time that the boundaries 
were fixed all claims between the vicini of a per- 
sonal nature were settled and determined. 

The actio De aqucB pluvtce arcendcB lies where Aqw» 
water caused by rain occasioned damage to land,^^J|J2a 
and lies directa for the owner of the land against 
one who by eitheiv erecting a dam, or removing one, 
has so thrown the water upon the actors estate ^ 
The same action lay vtiliter for the usufructu- 
arius^. 

The actio Faviana et Calvisiana was for the^^»J*f!**' 

^ D. n. 13. I. ■ Id. 13, 4. 
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BOOK redress of patrons who had been defrauded of their 
^' rights by their libertiy who were bound to leave 



them a certain share of their property*. If the 
libertus died testate, the patron had his remedy by 
the actio Faviana ; if intestate, by the actio Cahi- 
siana*. 

Quodeerio Coudictio dc 60 quod ccTto loco dari oportet. 

^^ When a party had bound himself to pay at a cer- 
^ tain place, Ephesi dare, this was part of the con- 
tract, and he could not pay elsewhere unless the 
creditor allowed it» But suppose he refused to 
pay at all, the creditor might then sue him inforo 
domicilii, in the court of the place where he lived ; 
in which case it was decided upon the arbitrium 
of the judge as to what was due to the actor, allow- 
ing for any losses he might have incurred &om the 
payment not being made at the time and place 
agreed on. The action lay for the actor and his 
heirs, against the reus, his heirs and sureties. 

pivrii Pluris petitto. This involved an actio arbt- 

p^^' traria, where a plaintiff had made a greater claim 
than he was warranted in doing in his intentio; 
this was presumption of an attempt to defraud. 
If he did so, causa cadit, id est rem perdit*, he was 
nonsuited, nor could he obtain a new trial, unless 
he shewed that his intentio was framed upon a 
clear mistake on his part. The intentio must agree 
with the contract re, tempm-e et loco; if therefore 
the plaintiff claimed more than he ought, or before 
the day, or at some other place than that agreed 
on, he lost his suit. Also, if the agreement were 
to give Stichus, or centum aurei, and he claimed 
one of these without giving the -alternative to the 
defendant, it was pluris petitio ; he was nonsuited, 
and lost that which was reaUy due to him. The 
Prs&tor might grant him a new trial at his discre- 
tion. Afterwards by a constitution of the emperor 
Zeno, it was determined, that where more was de- 

1 Z>. XXXVII. 14. 1 6. ' i). xxxvni. 5. 3. a, 3. 

» D, xin. 4. 9. * Grai. IV. 53. 
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manded than was due, the plaintiff was mulcted in chap. 
triple damages ^ ^^• 



Actio ad eochibendumK This is a personal action, Actio ad 
and lies for him who is bringing an action to re- ^^^' 
cover some specific thing, for the purpose of com- 
pelling the possessor to produce it, that he may 
ascertain if it be really the property to which he 
lays claim, as in the actio depositi, or commodatiK 

The actions for obtaining the restitutio in inte- J^ettUtaio 
grum on the various pounds of metus, dolus, cetas, ^ 
status mvtatio, absentia rei-publiccB causa, vi alienr 
cUio, and error will be sumciently understood by 
reference to that subject^ Book iii. c. 1 1, without 
being repeated here. 

» /. rr. 6. 33. » P. X. 4. 1. .' Id. 4. 
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Actions ex Ddido. 



BOOK 
IV. 



Actiones ex 
delicto. 



Actiones qtmsi 
delicto. 



1. Gondictio fortiTa et actio fbrtL 

2. Actio renim amotanun. 

3 de vi bonomm raptonun. 

4. legis Aquiliie. 

5. de injmiis et famoms libellia. 

6 ex l^e Cornelia. 

7 de albo oorrapto. 

8 de seiTo oomipto. 

9 contra mensorem. 

10 contra eum qui imqnmn statu- 

erat ant impetrayerat. 

II contra eum qui jus dicenti noa 

obtemperaverat. 

12 de in jus Yocanda 

13 de calumniatoribufl. 

14. de in jus vocato non eximenda 

15 tutoris suspectL 

16 actio noxalis. 

17 de pauperie. 

18 de pastu. 

I. Actio litis SU8B &ctie. 

2 de dejectis et effusis. 

3 de positis. 

4. de reoepto. 

5. Gondictio ob turpem causam. 



Wk must now consider the remedies provided 
by law in cases of ddicta or maleficia, which 
have been explained in the first chapter of this 
book. These consisted in pecuniary damages 
awarded against the guilty party. Justinian says^ 
omnes autem actiones vd in simplum conceptw sunij 
vd in duplum, vd in triplum, vd in qtuxdrujplum; 
uUerius autem nulla a^tio extenditur. The actions 
to which the penalty in simplum applied were 

* /. IV. 6. II. 
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those ex contractu : these have been already consi- chap. 
dered ; and therefore do not come within the sub- ^^^^' 
ject of the present chapter; but where the penalty 
was in duplum, in triplum, or in quadruplum these 
always contained the thing itself, or its value, so 
that the mulct was in reality once, twice, or thrice 
the value of the thing sought to be recovered, 
according to circumstances. 

1. The remedy in the case of Furtum was of'^cHofitrti 
a compound nature, consisting of the Furti actio, ^^l^ 
and the condictio fartiva; of which Ulpian speaks <««»• 
thus: Furti actio posnam petit legitimam; condictio 

rem ipsam; ea res fadtf ut neque furti actio per 
condictionem, negue condictio per furti actionem 
consumaturK The former of these therefore lies 
for the penalty, the latter for the recovery of the 
thing stolen. 

The Condictio furtiva lies only for the owner, 
or some one who has a qualified interest in the 
property, as a pawnee*. The furti actio is compe- 
tent to all interested in the property against the 
thief and all accessories before the fact^. It lay, 
therefore, for the owner, and all interested in the 
thing stolen, and also for their heirs, against the 
thie^ and all accessories before the fact, but not 
against heirs, because ex delicto defuncti heres non 
tenetur^. 

2. There could be no furtum between husband Actio «- 
and wife; but when either during coverture had;:;:^'" 
misappropriated the property of the other;, in ca^e 

of divorce or death, it might be recovered by the 
person so deprived, or his leirs, by the cu^tio remm 
amotarumK If the thing so taken from husband 
or wife by the other were the property of a third 
party, it might be recovered by an actio in factum, 
notwithstanding the coverture. 

3. The actio de vi honorum raptorum is founded Actio de vi 



* 2). xiii. I. 7. I. • /. IV. I. 13. 14. 

' Id. I. II. * Book IV. ch. I. 

* D. XXV. 2. 

19—2 



honorum 
raptorum. 



292 Of the Eights of Things. 

BOOK on the Praetor's Edicts It applied to moveables 
^^* only, and lay equally against the principal and 



those acting under his orders. The action is in 
quadruph/m within the year, afterwards in strnplutn. 
The edict contains a second clause, de tut^, to 
meet cases arising out of what would be called 
a riot. The penalty within the year was in duplum^ 
afterwards in simplum against the party doing the 
damage'. 

Actio Uffis 4. Actio Legis Aquili(e. It has been before 

A^uE. observed'* that the Lex AquiUa abrogated all laws 
anterior to it respecting damnum injuria datum. 
The penalties provided against the delinquent are 
the greatest value the thing was worth, which had 
been destroyed or damaged, within the year or 
month previous. If the defendant deny the charge, 
the penalty was in duplum. This action was also 
extended uiiliter to meet all cases of damnum in- 
juria datum. The action lies for the party injured, 
and his heirs, against the delinquent. 

Actiode 5. Actio oe injuriis et famosis liheUis. The 

law respecting injuria has been before explained. 
The penalty awarded by the Praetor in this action 
was pecuniary*. It did not survive to the heirs of 
the plaintiff unless the litis contestaiio had taken 
place. 

^2^ 6. Actio ex Lege Cornelia. It has been ob- 

served that the Lew Cornelia was passed for the 
purpose of restraining certain atrocious injuries 
accompanied with violence*. The punishment by 
this law waB both civil and criminal*, the penalty 
being left in the former case to the discretion of 
the jud^e ; in the latter it was banishment, or con- 
demnation ad m^oMa, or in opus publicum'^. 

7. Actio de alho corrupto. This was an action 
against one who defaced or carried away the Pne- 

* D, XLvn. 8. 1. ■ Id. 4. 

» Book nr. ch. i. * Gai. ni. ««4. 

■ 2>. XLvn. ro. 5. • Id, 37. r. 

7 Paul. R, S, V. 4. 8. 



ti^rvu. 



Corndia. 



Actions ex Delicto. 293 

tor's (dhum, and lay against principal and agent, chap. 
The penalty was 500 aiirei^. ^^^^ 



ffl€lUOf10M. 



8. The actio de servo corrupto is founded on ik mrw 
the Praetor's Edict. It establishes a remedy against *'*^'''''^- 
one who corrupts the slave of another. The act 
must be dolo mcdo. The nature of the corruption 
might be either corpore or animo, such as per- 
suading him to ascend the house-top^ or descend 

into a well, whereby a limb was fractured; or 
inducing him to be luocuriosus, or contum<ix\ and 
so makmg him a worse slave for his master. The 
action lies utUiter for him who had the usufruct of 
the slave*; and also for the father of a child cor- 
rupted <. It lies for the ' owner of the slave, the 
usufructuary^ and the father, in duplum^ for double 
the estimated amount of damage. 

If one slave corrupt another, the remedy is by 
a noxal action against the owners 

9. Actio contra mensorem^. The mensor was, Contra 
in fact, a land-surveyor. Inasmuch as the mensor 
was remunerated by a honorariuniy and not by 
a merces, he could not be brought within the action 
locati conducti, and on this account the Praetor 
granted a special action for the relief of those who 
had been damaged by any misconduct of the party 
employed. The action lay directa against the 
mensor qui falsum modum dixerit, who had made 
a false return ; and utiliter against the ma^hinarius 
who had, without due care, accepted and reported 
the wrong measurement '^. The plaintiff must 
prove dolus^ or culpa lata; for if he employed 
a mensor imperitus^ ne had no remedy : sihi impu- 
tare debet\ 

The action lay for the plaintiff, and his heir, 
against the mensor* for the amount of damage suf- 
fered. Ulpian says the Praetor extended this 

1 D. n. I. 7. • D. XI. 3. «. 

• Id. 9. 1. * Id. 14. I. 

' Id. 3. 5. 3. • Id. 6. I. 
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BOOK remedy utiliter to the measurement of ' buildings^ 
^^' com and wine^ 



Contraeum 10. Actio coutra evm qui iniguum stcUuerai 
^mlrfa- ^^ impetraverdtK Ulpian says ttiat this Edict 
tuerat, summam habet ceguitatem. It applied to a magis- 
trate who, in the execution of his duty, had ruled 
something contrary to strict law, and the Edict 
declared that if such an one were placed in the 
same position, that he should be bound to submit 
to the same ruling himself: and the Edict also 
extended this, making it to apply as between suitor 
and suitor. NotwitUmdin^ the equity which 
Ulpian claims for it, it woiild appear a strange 
proceeding in these days; and it is altogether un* 
like the usual good sense displayed by the Roman 
Law. 
Qui jus di' II. Actio contra eum qui jus dicenti non oh- 
o*tei»^^ temperaverat. This was a penal action which lay 
w«»<. against all who resisted the execution of the decree 
of a magistrate, and must be brought within the 
year. 
jnjuavo' 12. Actio dc iu JUS vocando. The Praetor 
declared by his Edict that patrons and parents, to 
whom unlimited respect was due, sine permissu 
meo negiiis vocet^. Liberti and children were for- 
bidden to take legal proceedings against them 
without the special permission of the f rsetor. The 
action is personal, and lies for the person summoned 
against the summoner. 
Decaiitnh- 1 3. Actio ds columnicUoribus. The Prsetor'a 
ntatonbus, jj^j^^ qj^ which this actiou was founded runs thus : 

In eum qui vt calumnicB causa negotium faceret, 
vd non faceret^ pecuniam accepisse dicetur: intra 
annum in quadruplum ejus pecunias quam accepisse 
dicetur : post annum simph in faxAum, a^ctio com- 
petit*. Ualwmnia in its legal sense means &lse 
accusation, or chicanery; and the Edict was in- 
tended to meet those cases where persons received 

1 D, XI. 5. z. • 2>. II. a. I. 

* Id. 4. 4. 1. * />. HI. 6. I. 
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money for bringing a vexatious action against chap. 
another^ or for forbearing to sue where the ground ^^^^' 
of action was unexceptionable— ^/ooerent vel non 
facerent. Such an one was said to act calumniiB 
cattsa. The receipt need not be money, — any thing 
instead of it would bring the case within the Edicts 
All who were turpiter pcLcti\ who entered into 
a dishonest agreement for this purpose, were consi- 
dered as calumniatores. The action lies against 
the receiver, if within the year in qimdrvjplwni^ 
afterwards in simplum. 

14. De in jus vocato non eximendoK The/»j«»i»- 
object of this action was, during the old form of ^^^^^ 
process, to compel those who had interposed, and 
forcibly rescued a defendant, to compensate the 
plaintiff for having deprived him of his remedy 

at law. 

1 5. Actio tutoris suspecti^. Tutors against Tvums 
whom a grave suspicion of mismanagement arose, '"^p*^* 
whether from fraud or negligence, were liable to 

the actio suspecti^. It mattered not how the Tutor 
was appointed, i. e. whether he were testamentary, 
legal, or dative ; or whether he had given security 
or not. If the action were brought against him, * 
he was removed from all administration till the 
enquiry was over. Anybody might act as accuser, 
because the office of tutor is quasi pvhlicum, and 
therefore the offence the same^ Pupils could not 
act as accusers against their tutors, but adults 
might accuse their curators with the advice of their 
relatives^. Women who were nearly related might 
act as accusers; so also a co-tutor^. If the accu- 
sation were not proved against the tutor, he was 
bound to return to the administration of his duties. 
The action expires with the office or the death of 
the tutor or curator. 



1 Id, I. 14. 


» Id. 3. 1. 


' D, n. 7. I. 


* D, XXVI. 10. 


' Book I. ch. 9. 


« 2>. XXVI. 10. I. 4 


7 Id, I. 7. 


» Id. 3. 



296 Of the Rights of Things. 

BOOK 1 6. Actio noxalis. This action arose from the 

^^' delictum of a slave or a FUius familias. If these 

Actio noxa- had causod damage to any one^ the master or fistther 

'*•• was bound to repair it ; and they had the option 

of paying the damage, or of surrendering up the 

offender in satisfaction; as it was considered ini- 

quum nequitiam eortim vUra ipsorum corpora 

parentihus dominisve damnosuin esse\ This action 

IS as old as the Twelve Tables, and was afterwards 

extended by the Lex Aquilia^ and the Praetor's 

Edict*. It has been suggested that the origin of 

this action was the right of the damaged party to 

' seize and detain the offender. 

Omnes noxales actiones caput sequuniur^, there- 
fore if a slave, who had committed a noxa, were 
sold by his master, his new master was liable, like 
a man who marries a woman in debt. 

The action lay for the person damaged against 
the possessor of the slave for the surrender of the 
slave, or his value*, 
/feptwft. 17. Actio de pauperie was the remedy pro- 

^^**' vided when the damage had been done by a four- 
footed beast, such as a kicking horse or a bull that 
gored. It did not apply to wHd beasts Of a savage 
nature : any damage occasioned by these was pro- 
vided for by the Edict of the Edile, which forbad 
them to be kept qua vidgo iter fU^ near a highway 
or footpath. The owner must give up the «.nimA]^ 
or pay its value*. 
Depcutu. 18. The a^tio de pastu has its origin in the 
Twelve Tables. It was the case of cattle damage 
feasant^ and in a later period redress was had from 
the Lex Aquilia^. 
Action4 We will now very briefly mention the several 

^^^ actions arising from quasi deiicta,^ which are ex- 
plained in the second chapter of this book. 

I. Actio litis suw factcB. If b, judex in the 

1 Gai. IV. 75. " Id, 76. 

' Id, 77. * D, IX. 4. II. 

* /. IV. 9. pr. and i. • C in. 35. 6. 
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discharge of his duty gave a wrong decision per chap. 
imprtidentiamy he became liable qtlCLsi ex mahjicio^; ^^"' 
and an action lay for the person thus injured against 
the judge. 

2. The action de defectis et effusis is based on De d^eetu 
the Edict*, and lay against the inhabitant of a^^'^*^* 
house, for throwing or pouring something from 

a window, whereby damage was done. The penalty 
was in duplum, and the action survives K)r, but 
not against the heir. 

If the act were done by a slave, a nozal action 
lay against the master. 

3. Actio de suspensis et positis. This was the in tutpen- 
action provided by the Edict' against those who ^^^' 
placed or suspended things over a place of public 
resort, so as to be dangerous in case they fell. The 
penalty was twenty solidi*. 

' 4. Actio de Recepto was the action which ]b,j Dertoepto. 
against the NautcB caupones et stahuUiriiy — carriers 
by water or land, and innkeepers, — ^for things lost, 
stolen, or destroyed whilst in their possession. It 
renders them liable for the acts of their servants, 
and lies in simplum, and therefore against their 
heirs. 

5. Condictio oh turpem causa/m^ lies where Ob twrTpem, 
one has given to another something for a base or 
unjust cause, which attaches to the receiver only. 
It is a personal action quasi ex delicto, where one 
has honestly given something for a base considera- 
tion, and lies for him and his heirs against the 
party who has received it for such base considera- 
tion, for the return of the thing or its estimated 
valued 
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CHAPTER IX. 
Pleas. 



BOOK 
IV. 



Cogniior, 
how ap- 
point»i. 



ProcwrO' 
tor. 



Before proceeding to the subject of Pleas^ it is 
necessaiy to notice those persons employed to re- 
present the odor or the reus in an action. These 
were cognitores, procurcUores, and defensores. 

We learn from Gains*, that before the legis 
actiones were set aside, no one could sue in tiie 
name of another, nisi pro populo et libertatis causa; 
and it was not until the formulary period that what 
we should call attorneys and proctors were recog- 
nized. 

The appointment of a coj^itor must be made 
in court by the a^or, and in the presence of the 
reus, in this form : Quod ego a tefundum peto in 
earn rem Lucium Titium tihi cognitorem do. The 
actor having thus obtained the right of appointing 
his representative in court, the same right could 
not be denied to the ret^, who therefore, if he 
thought proper to defend by deputy, replied: 
Quandoque tu a 7ne Jundum pelis in earn rem PtJ)- 
Hum McBvium cognitorem do*; and the battle was 
then fought out between Lucius Titius and Publius 
Msevius, on behalf of their respective clients. 

The diflference between the cognitor and tJbe 
procurator was, that the latter acted upon the 
mandate of his employer', and might be appointed 
by either party in the absence, and without the 
knowledge of the other*. When an action was 
conducted by a cognitor or procurator, the intentio 
ran in the name of the actor, but the condemnatio 



* Gai. IV. 82. 

• 2). in. 3. I. 
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in that of the cognitor or procurator ; thus, if Pub- chap. 
lius Msevius sued by his cognitor Lucius Titius, the ^^' 
formula ran thus : Si paret Numerium Negidium 
Public MsBvio sestertium decern millia dare opor- 
tere judex Numerium Negidium Jjacio Tiiio sester* 
tium decern millia condemna, &c. 

The defensor appears to have been noiMng Drfemor. 
mere than a negotiorum gestor, who yoluntarily 
appeared in defence of an absent defendant, as he 
is described as quemvis verba pro eo facientem\ 
and whom the court would hear without calling 
on him to prove his mandate. 

The cognitor was not required satisdare, to Cognitor 
give security, because he was appointed in court, ^^ *' 
and he and the a^tor were considered as the same 
person ; but the procurator was obliged to give 
security ratam rem dominwm hahiturum, because 
the a^or might bring his action again through the 
default of the procurator^ 

When in an action the a<^or had set forth his Exeeptio, 
tntentio, or, in the language of our own law, had 
filed his declaration, the reus met him with his 
exceptio. Paulus says, Exceptio est conditio, quce DdmUim, 
modo eximit reum dLn^uy^, modo minuit <&m. 
nationem^: a circumstance (alleged by the reus) 
which either sets aside the ground of action, or 
goes to diminish the claim of the actor. 

The exceptio appeared in the formula sent do\pi Appeared 
to the Judex : so where the plea was dolus mxxlus Z'^/^ 
it ran thus : Si in ea re nihil dole m^alo Auli Agerii 
factum sit nequejiat. Or where the reus denied 
the agreement on which the action was brought ; 
e.g. Si inter Avium Agerium et Numerium Negi^ 
div/m non convenit ne ea pecunia peteretury &;c.* 
The judex was therefore bound to inquire fully 
into the truth of the allegation of the reiis, and to 
retiimhifl judgment accordingly. 

* 2). ni. 3. 33. 7 ; and 5. i. ■ Gw. iv. 97 — 6. 

* />. xuv. I. 91. * Gai. IV. 119. 
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BOOK Pleas were either civil or pr^torian; tlie for- 
^^' mer being founded on some law or sctum, as that 

pieaa eiiker of 71071 numerota, pccuuia or scti VeUeiani. The 

p^ataruin. ^^^^^ ^we their origin to the edict, as dolt mali, 
metuSy causay &c. 

Pleas were also peremptory or dilatory. 

Perempiory Peremptory pleas are such as, if proved, give a 

^ complete quietus to the demand of the actor, e.g. 

quoa metus causa; or quMl contra legeniy sdum fac- 
tum est ; or quod res judicata, that the actor has 
already had judgment ; or that there has been a 
pactum conventum in which he has bound himself 
not to sue* . 

JHiaUfry. Dilatory pleas were those which, without de- 

stroying entirely the claim of the actor, and his 
right to sue, have the effect of deferring his action. 
Such were tiie pleas litis dividu^e, and rei residues; 
the former of which applied where the actor 
brought his action for a part of his claim only, and 
then brought a second action for the rest irUra 
ejusdem prceturam. This was splitting an action, 
and the proof of the plea would nonsuit him ; but 
he might repeat his action as soon as the next 
Praetor took oflBce. The plea of rei residues ope- 
rated to stay the action where the actor, having 
several claims against the reus, had prosecuted 
some of them, but had deferred the rest to be tried 
by a different ywdeaj; if he instituted a* fresh action 
intra ejusdem prceturam, during the continuance of 
the same Prsetor, he lost his cause. If the actor 
rashly proceeded in the face of the eocceptio dihr 
toria, and it was duly proved, his right of action 
was gone for ever ; for if he attempted to sue 

lUijitdir again, he was met by the exceptio rei judicaUB, 

*^*^- which put him out of court. 

Gaius mentions a dilatory plea arising from the 
person of the cognitor, or the right of the a^slor to 
appoint one, as where the person appointed was 
unfit, or where the actor had no right to appoint a 

1 Gai. IV. i«i. 
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cognitor at all. In such case the action must abate, chap. 
and the right of a new action was reserved. But ^^' 
if the dctor persisted in proceeding in the face of 
such a plea, ne could not have a new trial \ If the 
reus erroneously omitted to avail himself of a 
peremptory plea when he might have done so, he 
might demand a new trial ; but it is questionable 
if he could do so in the case of a dilatory plea'. 

The next move was with the actoVy who must JRepHcaiio, 
meet the exceptio with his replicatio. Replicatio -^^'***^- 
est contraria exceptio, qucxsi exceptionis exception. 
Or as Gains has it, replicatio vacatur quia per 
earn replicatur, atque resolvitur vis exceptionisK 
For example, Titius sues Msevius for the payment EsumpUt, 
of a certain sum of money which he owed. Maevius 
pleads that Titius agreed not to demand payment. 
Titius replies, that though there was such an agree- 
ment, it was subsequently agreed that Meevius 
should pay on demand; and this replication ap- 
pears on the formula thus : Si non postea conve- 
nerit ut earn pecuniam petere liceret. Again, the 
actor brought his action for something ^Id at an 
auction. The reus pleaded that he was not liable 
to pay, inasmuch as the thing had not been de- 
livered. The a^tor replied, that in actione prcB- 
dictum est, or, as we should say, the conditions of 
sale were, that nothing should be delivered till the 
money was paid. The rephcation therefore stood 
thus on the formula : Avt si prcedictum est ne 
aliter emptori res traderetur quam si pretium 
emptor solverit^. 

If the reus had an answer to the replicatio, he Dtq^UcAh. 
then pleaded his duplicatio, which the actor might 
again answer by his triplication beyond which the TripHeatio. 
pleading seldom went. 

^ Gai. lY. 134. ' Id, 125. 

• D, XLiv. I. M. I. * Gai. IV. 126. • Id. 



CHAPTER X. 

Interdicts. 

BOOK We now come to the subject of Interdicts, which 
^^' had their origin in the Jtts honorarium. They 



emanated from the Imperium of the Praetor, and 
exhibited in a striking manner the ftihiess of his 
equitable jurisdiction. 

The term irUerdictum, from inter and dtco, 
signifies the adjudging some point in dispute be- 
tween contending parties. 
interdkti. lutcrdicts wcrc actions, for Ulpian says, inter- 
ExikibUth dicta quoque actionis verho continenturK They were 
^^.^^ called Decreta when any thing was ordered to be 
toria, done, as that something should be exhibited, or 
^;^'^ restored; and hderdicta when any thing was for- 
bidden to be done; whence- they were classed under 
three heads, JExhibitoria, restitutoria and prdhi^ 
hitoria. 
Difference The distinction between an action and an in- 
^^^^ terdict was a wide one. In the former the Praetor 
AeU<mg. made no order upon the subject in dispute. He 
declared judex esto^ if sufficient cause of action 
were proved, and left it to the judex to try the 
case ; but in an Interdict the Praetor made a defi- 
nite and specific order that some particular thing 
should be done, or should not be done. The party 
applying for relief must show sufficient cause, 
i. e. prove to the satisfaction of the Praetor that 
his case came within the Edict. If he failed, there 
was an end of the case ; but if he succeeded, the 
Praetor pronounced his Interdictum ; e. g. Exhi- 
beas, or Restittuis, or Vim fieri veto, as the case 
might be; and though further proceedings might 

* J). XLIV. 7. 37. 
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be necessary, they only went to execute the Praetor's chap. 
order. If the Reus thought it just and prudent ^' 
to comply at once with the terms of the Interdict, 
there was an end of the case. But suppose the 
Reus should show cause why the Interdict should 
not be put in execution against him, here the 
dispute was not terminated with the order of the 
Praetor, and he would accordingly appoint sl judex, 
or an arbiter, whom he would direct to inquire 
into the facts of the case, as whether any thing 
had been done contrary to the Edict, or whether 
the Interdict had been fully obeyed'. But the 
Reus must appeal at once, ante quam a PrcBtore 
discedit*, or the Interdict was conclusive. In pro- 
hibitory Edicts there was always a sponsio by way 
of security, entered into by both parties, the pay- 
ment of which JeU upon him against whom the 
judex decided, but the sponsio was not always ^^xmna. 
required in those Interdicts which were exhibitory 
o/restitutory*. 

If we take as an example the proceedings in 
the prohibitory Interdict uti possidetis, it was the 
duty of the Judex to investigate and settle the 
dispute; viz. which of the claimants was entitled 
to the undisturbed possession. In such a case it 
was usual for one of the claimants to get possession 
of the fructus, the growing crops, by bidding 
against the other^ licitatione\ these being handed 
over to him qui plurimum licitando aUerv/m super-- 
assets to abide the decision of theyt^c^; and then 
he against whom the decision of the judex was 
given was obliged to surrender the property, to 
pay the sponsio, and the sum at which he had 
taken the crops, and any intermediate profits which 
had arisen. 

Gkbius classes Interdicts under three heads : 
I. Prohibitoria. 2. Restitutoria. 3. Exkibitoria. 

^ Gai IV. 141. * Id. 164. * Id. 141. 

^ Becanae while the matter was in dinpnte these might perish. 

• Id. i6<5 — 7. • Hein. AiU. iv. 15. 6. 



304 Of the Rights of Things. 

BOOK Or retinendw possessionis — recuperandcB and adipi- 

^' scendcB. He also distinguishes them as simplicia 

simpUeia and dupUciaK With regard to this last division 

^k£^ he desc;:ibes his meaning thus: Simplicia sunt 

vdut in quihus alter actor, alter reus est, qualia 

sunt omnia restitiUoria, aut exhibitoria, nam a^ctor 

est qui desiderat aut eochiberi, aui restitui, reus est 

a quo desideraiur ut exhibeat, aut restituat*. But 

the prohibitory Edicts were occasionally duplicia, 

because both parties stood at the same time in the 

pbsition of Actor and Reu^, of which kind were 

the Interdicts uti possidetis, and utruhi, where 

both claimed the same thing'. 

As instances of Interdicts, i. RetinendcB pos- 
sessionis, 2. RecuperandcB, and 3. AdipiscendcB, 
we may take the following examples : 
Arftneikte I. The Interdicts retinendce possessionis, or 
^JJ?" for quiet enjoyment, were principally those called 
uti possidetis^ and utrubi\ the former relating to 
res immobiles, the latter to chattels. With respect 
to the former, the Praetor decided in favour of him 
who nee vi, nee clam, nee precario ab adversaria 
possidehat\ 

In the Interdict utrvhi hie homo, &c. the ques- 
tion was, in the time of Gains, which of the daim- 
ants had had the longer possession, hoc anno, during 
the preceding year, nee vi, nee clam, nee precario. 
The time was reckoned backwards {retrorsus) '. 
therefore if one party had possessed the thing for 
five months, and the other for seven, possession 
was granted to the latter. Moreover it was allowed 
an heir, or a purchaser, to include the preceding 
justa possessio of the deceased, or the vendor. 
Nor need possession be a continuous corporeal pos- 
session : that of a tenant, or of some one to whom 
the thing had been lent was sufficient ; and absence 
with the animus retinenfili would satisfy the Edicts 
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2. The Interdict recuperandcB possesstonis is chap. 
illustrated by that called Unde tu ilium vi dejecisti^, ^' 



which provided a remedy for those who had been JUcupe- 
forcibly deprived of possession, by compelling the •'«*'^- 
restitution, provided he who had suffered ejectment 
had not possessed vi, or clam, or precario from the 
ejector^. It appfied only to real property, res imr 
mobiles, and the ejector was liable for the violent 
acts of all who acted under his authority express 
or implied^ 

3. Of the Interdicts adipiscendcB possessionis Adipiacm- 
we may take as an example that Quorum bono- *^' 
rum*, by which the bonorum possessor acquired 
possession of the propertv adjudged to him by 
the Praetor. It appUed also to a purchaser where 
the vendor refused to deliver possession. Also the 
Interdictum Salvianum^, which was for the relief 
of landlords for obtaining so much of the tenant's 
crop as should cover the rent ; and was, therefore, 
in the nature of a distraint. 

The reader should consult the forty-third Book 
of the Digest de Interdictis. 

There are two subjects connected with the 
Praetor s interdictorial power which it will be well 
to notice more particularly, viz. Nunciatio novi 
operis and De damno infecto. 

In the case of Nunciatio novi operis^ the Prae* Nundatio. 
tor's jurisdiction was prohibitory in the highest «^^<>p«^- 
degree, because it went to restrain the owner of 
property from prosecuting some work on his 
estate. 

Nunciatio novi operis means a notice calling 
on a party to desist from, or even not to begin, 
a novum opus on his own property, on the ground 
that the nuncians will be damaged thereby. It 
applies therefore to prospective damage, that which 
is doing, but not yet done. The object of the 



* D. XLiii. 16. " Gai. IV. 154. 
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nunciatio is to compel the party to desist, or to 
give security for consequential damages. 

If the nunciatus proceed with his work after 
the nuncicUiOy though he may have a right to do 
that which is objected, still if he proceed in the 
&ce of the Prsetor's interdict he will be compelled 
to desist, and to demolish the work, so imperative 
was the interdict, for Ulpian says : Qui facit^ etsi 
jusfaciendi hahuit, tamen contra edictum prcetoris 
facere videtur^ et ideo hoc destruere cogitur\ The 
words of the edict are imperative, quod factum est 
restituat^. And so matters must remain until the 
nunciatus shewed that the nuncians had no right to 
impede his novumi opu^. But if the nunciatus 
offered security to the nuncians for repairing any 
damage which might arise he could then proceed, 
and the Praetor protected him in the progress of 
his work, quo minus tUi in eo loco opus facere 
liceat vim fieri veto\ 

This proceeding would arise between the pro- 
prietors of adjoii^g property where an injuiy 
would be occasioned to one by the acts done by the 
other on his own estate, and involved the principle 
sic utere tuo ut alienum non Icsdas. The security 
was given by stipulation ; and if the nunciatus 
wished to proceed he must bind himself in a suffi- 
dent sum to meet the damage likely to accrue to 
the nuncians*. 

Da/mnum infectum est damnum nondum factum 
(modfuturum veremurK This edict^ has in view 
damage not done, whereas all other actions, and 
especially those arising from the Lex Aquilia, re- 
gard only damage done. The case of the plaintiff 
was of that nature that it required the most prompt 
attention, and therefore the Prsetor frequently dele- 
gated his authority in such matters to the muni- 
cipal magistrates'^. 



^ D. XXZIX. T. 90. I. 

* D. XXXIX. I. ao. 9. 
' D. XXXIX. 1. 1. 
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The edict de damno infecto had for its object chap. 
the prevention of damage, where the building of ^- 
any one was in such a ruinous condition that its 
fall was probable^ and danger imminent thereby to 
the adjoining property ; the owner of such ruinous 
structure might be compelled to remove the cause 
of danger, or to give security to cover any loss that 
might occur in the mean time. 

Every one who had lust ground for fear oicavUo, 
damage Lm his neighbour's buldings, might claim 
security against the owner, but he must take the 
oath of calumny. The owner was the person pri- 
marily liable; should he be absent, notice should be 
given to his agent or his tenants Should the 
owner be unknown, and the building be untenanted, 
Ulpian advises that a written notice should be 
fixed up, which may induce some one to come 
forward on behalf of the proprietor*. The cautio 
when given must fully indemmfy whatever damage 
may occur. 

If the owner, or tenant, refused to give secu- 
rity, the complainant was missus in possessionem^ 

fut into possession, jointly with the defendant*, 
f this did not bring him to terms, a second appli- ifnmiuw 
cation was made to the Praetor, which enabled the ^^J^^ ^ 
complainant to turn him out, and take sole posses- d^creto, 
sion, and so he might ultimately acquire the pro- 
pertjr by pr^criptioV 

1 D. xzxix. a. 45. » Id. 4. 6. 

• D. xxzix. 2. 15, 16. < Id, 15, ^3, and 33. 
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CHAPTER XI. 
Public Judgments. 

BOOK Concerning public prosecutions, Justinian lias 
' treated very briefly in his Institutes^ and Gaius is 
altogether sUent upon the subject ; nor will it be 
worth while to do more here than to notice the 
^awM* difference in the proceedings between them and 
pMica the privata ddicta, which have already been con- 
J^^ sidered. In the latter we have seen that they in- 
haa, volved the penalty of indemnification as between 
the delinquent and the injured party, who alone 
could appear as a prosecutor, whereas in the Pvb- 
lica ddicta, since they had regard not to mere pri- 
vate interests, but to those of the community at 
i large, any citizen might prosecute who did not 

labour under civil disabdity. Publica judicia 
neque per actiones ordinantur, nee omnino quio- 
quam simile hahent ceteris jvdiciis de qwibus locuti 
sumus, magnaque diversitas est eorum et in institu- 
endis et in exercendis. Pvhlica atUem dicta sunt, 
quod cuivis ex populo executio eonim plerumque 
aatur^. 
Bsaraordi- A distinction was also drawn between publica 
^J^"^ and extraordinaria jvdicia, the former being based 
upon specific laws awarding definite punishments, 
the latter were prosecutions for crimes concermng 
which the laws were altogether silent, or where the 
punishment awarded by the law was not considered 
sufficiently severe to meet the justice of the case. 

The publica judicia were conducted before the 

Pr»tor, the extraordinaria before the consuls*. 

Oi^waw^ The following appears to have been the origin and 

pMiea progross of the publica judicia. In the earliest 

judicia. penod the kings are understood to have admini^- 

^ 2), IV. i8. pr. • Hein. Ant. TV. i8. a. 
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tered justice, omnia manu a regihus guhemahantur^. chap. 
Tullus Hostilius established the Duumviri perdur ^^ 
eUionis for the trial of crimes^ and allowed an 
appeal from their sentence to the people*. This 
authority of the kings passed to the consuls, but 
from their decision there was an appeal to the 
popvlus: lege lata factum est vt ah iis provocatio 
esset, neve possent in caput civis Romani anim^ad- 
vertere injussu populi^ 

This was the Lex Valeria^ passed by ValeritLS 
Puhlicola, A.u.c. 245, which transferred the power 
of capital punishment to the Comitia, where it 
remained tUl the latest period of the Common- 
wealth. It would seem that in consequence of 
this law the QucBStores parricidii were appointed, Qiuettoref 
whose duty it was to bring all charges of capital i^""**^"^*- 
offences before the Comitia for trial. The power of 
the magistrates was further restrained by the Lex 
Atemia Tarpeia, passed a.u.c. 300, which limited 
the highest fine to two cows and thirty sheep*. 

In the year u.c. 464, the Triumviri capitales THvmmH 
were appointed, who had the superintendence of ^^'**^' 
the prisons, of whom Pomponius says, ut cum 
animadverti oporteret interoentu eorum Jieret^; 
whence the power of punishment was vested in 
them. 

In process of time the proceedings in criminal 
cases began to assume a more fixed and permanent 
form; and in the year u.c. 605, the Lex CaJpumia Lex Cai- 
was passed^ de repetundis, for restraining me ex- p^^*^ 
actions of public officers, and provided that all cases 
arising upon it should be tried by one of the Pras- 
tors; thus making it a qucBStio perpetua. After- Q^ucaHtme* 
wards Cornelius Sulla, a.u.c. 673^, made pecula- ^'^'^'e*^ 
tion and bribery also qucestiones perpetucSy to which 
were subsequently added the Crimen de faiso, de 

• 2>. L 1. 2, 2. ■ Liv. 1. 26, 

• D, I. 2, 2. 16. * Haub. n. 33. 

• 2>. n. 2. 9. 30. • Haub. n. 39. 

7 Haub. n. 4T. 
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BOOK parricidio, and de sicariis; and four Praetors were 

^^' created to administer justice in these cases*. It 

appears that at the beginning of their year of 

office the Praetors decided by lot which question 

each should try*. 

Quat9iior€8, Thesc Qusesitorcs sat in the Forum in trtbu- 
noli, having a swoni placed before them as the 
emblem of their authority; and were assisted by 

Judex the Judex qucestionis, and the jvdices selecti. 

2^2^^ These were chosen from the Album Judicium, 

^eUcii, of which we have before spoken*. 

The Prsetor as Quaesitor granted, or refused 
permission to prosecute, and summoned and dis- 

Their charged the jury; but the Judex Qtuestionis tried 

^^'^' the case^: and thus it appears that in the publica 
judioia, as in the privata, the matter was first in 
Jure before the Quasitor, aiid afteir^rds m judi- 
do before the judices; the chief difference being 
that the Judex in the privata judicia sat alone, 
whereas in the publica Judicia he presided over 
the Judices sehcti, examined the witnesses, ruled 
the evidence, and returned the verdict, which was 
determined by the majority. 

The Judices sat in suhselliis, and were annually 
selected by the Praetor from those classes, from 
which the law from time to time ordained that 
they should be taken. 

The proceedings began, as in the privata Judicia, 
by In Jus vocation. The accuser being in Jure 
before the Qusesitor asked leave nom£n deferre, to 
lodge the accusation, which might be done in the 
absence of the accused. But a counter accusation 
might be set up by the accused against the ac- 
cuser, and then the accusation of the greater crime 
was first heard*. A day was appointed for the 

^(«« ddatio nominis, when both parties being present 
the accuser took the oath of calumny, and made 

* 2>. I. a. a. 31. • Hein. AnL iv. 18. 13. 

• Ante, p. 250. * Hein. Ant. iv. 18. 15. 
' D. ZLVin. Q. 8. • (7. IX. I. I. 
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his accusation. If the accused admitted the charge chap. 
there was an end of the proceedings. If he pleaded ^^' 




not guilty, the accuser must accurately set forth in Lihdius or 
a libeUiLS^ the name of the accused, the charge ^[J^" 

dnst him, together with the place and time 
lere and when the act was committed, and which 
he must sign; if he could not write, another 
might sign it for him*: a proceeding very similar 
to the indictment of the English law. 

The accuser was then said deferre, and the 
Prsetor recipere namen. The Prastor then ap-iv<w»t»M 
pointed a (lay for the trial which was usually 30 ^^J^- 
days after, which time, if suflBcient reason were 
shewn, might be enlarged. 

The accused now standing indicted set about 
his defence : he put on his old clothes, vestis sor- 
dida et ohsol^a, and let his hair and beard grow'. 

On the day fixed for the trial both parties ^uhmhoh- 
were called in Court by the Prceco. If the reus ^^^ 
did not appear, sentence of banishment was pro- 
nounced against him ; if he were present and the 
prosecutor did not appear, the accusation fell to 
the ground*. 

Both parties being in Court the next step was 
to summon the jury ; the number of the jury de- 
pending on the law upon which the accused was 
arraigned. This was done by lot. The Pr^tor or 
the judex qucBstionis put the names of all who saOoting 
were on the album for that year into an um, and ^i«ry- 
drew out the number required by law. The pro- 
secutor and the accused had the right of rejecting ChaUen^. 
such as they might consider likely to act with 
partiality, and others were then drawn till the re- 
quired number was complete. The judices were 
not always chosen by lot, but the prosecutor 
selected 100 from the Albums of whom the accused 
might strike out 50; and thus they were said 
edere judices^. 

1 D, XLVin. 4. 3. pr. « Id. 3. a. 

' Liv. VI. ao. * Hein. ArU. iv. 18. aa. ' Id, 13. 
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BOOK The jury being complete, ihey were sworn 
^' upon the laws to give an honest and true verdict ; 



Jwry and all signed their names, lest in so large a num- 
'"'*^' ber some one might be corruptly substituted for 
sinister purposes*. 

The trial now began, which consisted of the 
prima and secunda <ictio, unless the law on which 
the party was prosecuted declared there should be 
no comperendinatio, or adjournment. 
TheiriaL The prosccutor commenced. He stated his 
case, enumerating and commenting upon the facts 
and circumstances which it involved, and then pro- 
ceeded to call his witnesses, and produce such 
documents (tabulae) as proved the case*. The 
competency of the witnesses was carefully ascer- 
tained, and they were closely examined as to any 
bias they might have on either side': nor could 
near relations be compelled to give evidence against 
the accused*. The documentary evidence consisted 
of books of account, letters, notes of hand (syngra- 
pha)y &a 
jDtfenee of The evidcnco for the prosecution being closed, 
ihe Reus, ^j^^ advocatcs of the reus began the defence, which 
they did by denying or extenuating, or altogether 
justifying the ground of accusation; and by im- 
peaching the evidence of the prosecutor : they also 
called witnesses {laitdatores) to shew the character 
of the accused was above reproach**. Having 
finished their speeches, and exhausted their evi- 
dence, if there were no adjournment, the Praetor 
delivered three tabeUce, tablets, marked respec- 
tively A. C. NL. to each of the judices, who were 
thereupon missi in consilium, sent to consider their 
verdict. 
Verdict of In slight offences the Judices stood up and 
ofihtjwrn. gg^^^ ^jjgjj, verdict orally; but in the graviora de- 

licta they deposited that tablet in the urn which 

signified the verdict of each jvdexy and accordingly 

1 Id, * Hein. Ant. iv. i8. 24. • D. xxn. 5, 3. 

* Id. 4. * Hein. Ant, iv. 18. 28. and 19. 
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was A. absolvOy or C. condemnor, or NL. non liquet^ chap. 
is not proved, or the " not proven" of the Scotch ^^- 
law; and which at Rome was no verdict at all- 
The tablets having been sorted and counted, the 
Praetor pronounced the verdict, which was either 
non videtur fecisse, an acquittal ; or videtur fecisse, 
a conviction; or ampliua cognoscendum. If this 
last verdict were given, a day was fixed by the 
Praetor, when the whole case was reheard; and 
this would be repeated till the jiidices came to a 
verdict of guilty or not guilty ^ 

As to the different publica judicia, the reader 
may consult the Institutes^ Book iv, Title i8, and 
the Digest, Book XLViir. 

The judicia populi, or extraordinaria judicia, jwUda 
were those questions which were decided by the^*^^*- 
populus, either because the law had prescribed no what. 
punishment; or on account of the peculiarity of 
the case, as that of Publius Horatius for the mur- 
der of his sister ; or where the question involved 
the caput of a citizen, the 1 2 Tables directed that 
it should be tried in the Comitia : de capite civis 
nisi per maodmum comitium, ne/erunto*. But the 
crimen Icbscb majestatis, i. e. whatever was prejudi- 
cial to the security and dignity of the Boman 
people', and also the crimen peculatus, were judi- 
cia populi. 

These judicia might be instituted in the comi- 
tia centuriata, and trihutaK None but a private 
person could be arraigned, and therefore if a Con- 
sul, Praetor, or any other in authority were to be 
accused, it was necessary to wait till his year of 
office had expired ^ 

The accusaiio was commenced by the Did ^>^ ^^^*^' 
dictio. A magistrate ascended the rostrum and 
publicly declared that on a certain day he would 
accuse the person named of the crime m question, 
ordering the reus to appear on the said day, who 

1 Hein. IV. i8. 31. 32. 33. * Tab. IX. fr. «. 

" D, XLViii. 4. I. f. * Hein. Ani, iv. 18. 35. 36. • Id. 37. 
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BOOK must give security for his appearance, or in the 

^^' mean time was committed to prison. 

Aceusa- Ou the daj fixed the magistrate again as- 

twn, form cendod the rostrum, when the reus was summoned 

by the PrcBCo; and if he appeared, the accusation 

was duly made in this form : Quando igitur hwc, 

et ilia, qiUB diwi, fecisti, oh eas res ego mulctafn tibi 

hanc dico, vd pecuniam hanc, sive perdtLellianem 

tibi judico ^ This was done three times, intermts- 

sis diebuSy with an interval of some days. 

PrwMd' After the third time the accusing magistrate 

gatio. wrote and published the crime, and proposed 

punishment. This promtdgatio was fixed up in 

the forum per tres nundinas, for the information of 

the people, as in the case of passing a Lex^ 

On the terticB nundince the prosecutor ascended 
the rostrum, and stated his accusation for the 
Defence of fourth time, when the reus made his defence : after 
'^ ^- which another adjournment took place, a day being 
fixed for taking the votes in the comitia^ : and in 
the interval, it would seem, that everything was 
resorted' to, to secure the acquittal of the ao- 
cused: bribery of the Augurs; tampering with 
the prosecutor; and the most abject humiliation 
before the popvlus to excite their commiseration^ 
voung in The day appointed for voting in the comitia 
th^ComUiAi, leaving arrived, the magistrate made the rogatio 
to the Populics, or the Flehs, as the case might be ; 
each voter was furnished with two tablets marked 
UR. and A. ; they passed over the pontes into the 
septa, delivering in transitu which vote they chose 
to the custodes. The votes were then sorted and 
counted, and the accused was convicted or ac- 
quitted according as UR. or A. prevailed. 

If the reader wish to investigate this subject 
more in detail, he may consult Heineccius, Book 
IV. Title I8^ 

* Hein. Ant. TV. i8. 40. • Ante, Book I. ch. a. 

* Hein. Ant. nr. t8. 4«. * Id. 43. 

' Last Edition by Muhlenbruch. 
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Some of the mort disttngni»hed Jurists are mentioned In the notes under Uie 

dfttes when thej lived. 



First Period. 



) 



A.u.o. Political EvenU. 

I Bomulus, fint King and Founder 
of the CSty. 

38 Interregnum. 

39 Nnma Pompilius, seoond king. 
8 1 Tullus Hofltilius, third king. 

113 AncuB Martins, fourth king. 

138 Tarquinius Priacns, fifth King. 
The number of the Senators 
increased to 300. 

176 Servius TuUius, sixth King. The 
Populus divided into classes 
and centuries. The Census in- 
stituted. The Coniitia Gentu- 
liata established. The Plebs en- 
rolled in Thirty Tribes. 

1 20 Tarquinius Superbus, seventh king. 

244 The kings expelled. 

245 Two Consuls first created. An 

appeal to the people conceded. 
253 The first Dictator : with the Ma- 

^ster Equitum. 
360 Tribuni plebis and iSdiles plebis 

instituted. 
261 A Treaty with the Latins. 
263 First instance of the Comitia 

Tributa. 



A.U.C. 



Legidatuni. 



Jus Papirianum. 



Leges Sacratee. 



282 
300 



Lex Publilia. 
Lex Atemia. 



Second Period, 



I 303 Decemviri appointed. 



305 Authority of the Decemviri termi- 
nated, and two Consuls elected. 



Ten Tables perfected. 

304 Two other Tables added. 

305 Laws of the Twelve Tables 

published. 



1 This is Isken flmn Htnbold's Inttiivla, VoL ir. 
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A.U.O. PoUtieal JSvmti, 

309 Renewed oontentiona between the 
Patridana and Plebeians. 

311 Censors instituted. 

364 Rome burned by the Gauls. 

387 The first Consul elected from the 
Plebs. ThePr»torUrbanus»and 
two Curule ifidiles established. 

416 Latium subdued. 



488 Italy subdued. 'Aj^r^^bvt'l^W^ 



490 First Punic War. 

513 Sicily first made a Province. The 
number of the Tribes increased 
to 35. Centumvirale judicium 
established. Triumyiri Capitales 
created. 



527 Four Prstors created. Two of 
these to preside in Sicily and 
Sardinia. 

536 Second Punic War. 

545 Eighteen Colonies which had con- 
tinued faithful to the state had 
the jus Laiii conferred upon 
them; whence the commence- 
ment of the Colonis Latinas^. 



554 First Macedonian War. 
557 Six Prsetors created ; two of them 
located in Spain. 



AmV.o, LegUUUion, 

309 Lex Canuleia concerning 
Marriage of Patricians 
Plebeians. 



387 Commencement of the Edicta 
of the Prntor and JSdiles. 



;d f 



438 



48* 

Sio 
513 



Lex Petillia Papiria de nexia 

ob 8B8 aUenum. 
Jus Flavianum. 
Lex Hortenda de PlebiscHis. 
Commencement of the edict of 

the Praetor Peregrinus. 

Lex Silia de condictione pe^ 

cuniae certss. 
Lex Calpumia de oondietione 

alius rei certn piaster pecu- 

niam. 



530 Lex ^butia abohahing the 
Legis Actiones. 



536 Commencement of the Edicts .' 
of the prOYincial Pnptor. ' 



550 Lex Cincia de donis et mune- 

ribus. 
553 Jus JSlianum. 

557 Lex Atinia^ preventing the 

usucapion of res /uriinr. 

Lex Atilia de dandis tuto* 

ribus in urbe. 
568 Sctum-deBaoohanalibus. Lex 

Plsetoria de minoribus xzv. 

annis. 



1 liv. xxvn. fli la 
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A.u.c. Political Events, 

581 Second Maoedoman War. 



A.U.O. LegidaAum, 

571 Lex Furia testamentaria. 

585 Lex Vooonia testamentaria. 



604 Third Punic War. 

605 Third Macedonian War. Com- 605 

mencement of the QusBstioneB 

perpetas. The iSrst qusetio 

being de repetundis. 
608 Carthage and Corinth taken, and 

razed. 
641 Sedition of T. S. Oracchns. Lex 

agraria. 
639 Sedition of C. S. Gracchus. Judi- 63 a 

cia transferred firom the Senate 

to the Equites. 
635 The Qusstio concerning ambitus 635 

and peculatus established. 

647 
648 Judicia submitted to the Senate. 648 
65a QuBBstiones de vi et migestate es- 65a 

tablished. 

654 Judicia again transferred to the 654 
Equites only. 



659 Qusstio de Civitate. 659 



663 Judicia submitted to the Senate 663 

and Equites. Social War with 
the Marsi. 

664 Citizenship conceded to the La- 664 

tins. 

665 Citizenship conceded to the Ita- 665 

lian States. Qussstio de plagis. 

667 Commencement of the Civil Wars. 
C. Marius, L. Cornelius Cinna^ 
and Cornelius Sulla. 

671 L. Cornelius Sulla created perpe- 
tual Dictator. 

673 Sulla restores the Judicia to the 673 
Senate. The power of the Tri- 
buni Plebis diminished. The 
QmBtttoMa de sicaiiis, de vene- 
ficiis, parricidiis, incendio, and 



Lex Calpumia Bepetundarum. 
Lex Remmia de Calumnia- 
toribus. 



Lex Sempronia Judiciaria. 



Lex Maria de ambitu. 

Lex Thoria agraria. 

The first Lex Servilia. 

Lex Luctatia de vi. Lex Appu* 
leia majestatis. Lex Appu- 
leia de Sponsu. 

The second Lex Servilia judi« 
ciatia. And the Lex Servi- 
lia repetundarum, by C. Ser- 
vUius Glauda, Pnetor. 

Lex Lidnia Mucia deCivitate^. 
Lex Furia de Sponsu. Lex 
Publilia de Sponsu. 

Lex Livia Judiciaria. 



Lex Julia de Civitate Socio- 

rum. 
LexPlautiadevi. LexPlautia 

de Civitate. Lex Fabia. 



Leges Comelisa judiciarisB de 
sicariis et injuiiis, de falsis. 
Lex Cornelia de Sponsori- 
bus, et pecunia credita. 



1 Qnintos Muciiu Scnbala, a JEliMM Gallaa. 
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A.u.c. Potitical Events, 

de fakis establiflhed. The num- 
ber of Pnetors increased to 
eight. 

684 Pompey reatorea the power of the 
Tribuni Plebia. The Judida 
shared equally by the Senate, 
the Equites, and the Tribuni 
^rarii. The Decurise Judicum 
established. 



A.U.O. 



Leffidation. 



691 M. Tullius Cicero and C. Anto- 
niuB, Consuls. The Ordo Equ^- 
tris takes a middle rank between 
the Senate and the Plebs. 

694 Triumvirate of Crassus, Pompey, 
and Julius Caesar. 



705 Citizenship granted to the Gauls 
beyond the Po, and the whole 
of Cis- Alpine Gaul admitted to 
the jus civitatus. 

708 The Calendar reformed by Jj/Hub 

Ctesar. Ten Proton created. 
The Tribuni .^jrarii erased from 
the Decuiia judicum. 

709 Julius CsBsar made perpetual Dic- 

tator. The number of Pnetors 
and QusBstors again increased. 

710 The Pnetors now 16. M^ea 

Cereales. Cssar dain in the 
Senate-House. The perpetual 
Dictatorship abolished. The 
third Decuria judicum restored. 

711 The Triumvirate of M. Antony, 

C. J. Ctesar Octavianus, and 
M. iESmilius Lepidus. 



684 Lex Aurelia judiciaria. 



685 
687 



Lex Hortensia de nnndinis. 
Lex Cornelia de Edictis Pne- 
torum^ 



695 
699 

705 



Lex Julia (Julii CaMaria) repe- 

tundarum. 
Lex Pompeia judidariiL Lex 

Pompeia de parricidiis. Lex 

Rhodia de jaotu. 
Lex de Gallia Cis Alpina. 



708 



< 

Lex Julia judiciaria. 
Julia de sere alieno. 



Lex 



710 Lex Antonia j adiciaria. 



714 The Civil War renewed between 
Ccesar Octavianus and Antony. 

^ C. Aquillius O11II11S. 



714 Lex Faloidia de L^gatis. 
730 Lex Scribonia de Usucapione 
Senitutum. 
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A.u.o. PoliiuxU Events. a.u.o. Legislation. 

793 Gtesar Octavianus won the battle 795 'Lex Julia et Titia de tutori- . 
of Actliun, and auumed the boB in provindis a pnesi' 

name of Augustus. dibus dandis. 



Third Period, 



Commencement of the Empire. 

724 Egypt becomes a Province. The 

Juridicus AlexandriiB estab- 
lished. 

725 Augustus assumes the title of 

Emperor. 

727 Augustus made Emperor for ten 
years. At the termination of 
which period it was again re- 
newed. A fourth decuria of 
judioes (Dueenariorvm) added. 
The Fiscus separated from the 
.^Srarium. 

7«9 The Prefect of the City insti- 
tuted. 

73 Y The authority of the Tribunes and 
Proconsuls vested in Augustus. 

735 CkyMuLaria Potettas decreed to Au- 
gustus in perpetuity. 



741 AngustusmadePontifexMaximus. 



747 The City of Bome divided into 

fourteen wards. Italy divided, 
into eleven districts. 

748 Prefect of the Prsetorian Guard 

first created. 

A.D. 



727 



The Lex Begia. Commence- 
ment of the ConstUuiionea 

m 

ImpercUorum. Augustus gave 
the A udoritoB Reapondendi. 



731 Lex Julia ( Augusti) judidaria. 

735 Lex Mensia de natis ex alteru- 
tro peregrine. 

737 Lex Julia de Adulteriis. Lex 
Julia de maritandis ordini- 
bus proposed and rejected. 

743 Seta sex de aqunductibus. 
745 Lex Quinotia de aqusductibus. 



A.D. 



4 Lex JSiia Sentia de manumis- 
sionibus. Lex Julia de ma- 
ritandis ordinibus, passed. 

6 Lex Julia de vioesima here- 
ditatum'. Lex Julia de an- 
nona. 



\ 



6 Prefect of the market and of the 

police appointed. 

7 Praetors again increased to the 

number of sixteen. 

1 P. Alfernu Vanu. 
* AnttsUos Labeo and Anteius Capito, and the Commenoement of the two schools of 
Proeoleaiis and Sabineona 
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A.D. 



Pditietd EvenU. 


A.D. 


Legidaticn. 




8. 


Lex Furia GaDinia de manu- 
missioDibiiB. 




9- 


Lex Julia et Papia Poppea. 
Sctum de uBufructu om- 
nium reram, quo intro- 
ductus quasi nsusfructiu. 




TO. 


Lex Junia Yelleia testamen- 
tana. Sctum Silianum, 
Z>. xxiz. 5. Lex Petrania 
de seiTis. 


The ComitiA for eleci- 


14 


Besponsorum signatorum ori- 



14 inberius. 

iDg magistrates transferred from 
the Populus to the Senate. 



go' 



16 Sctum Libonianum de falso. 

19 Lex Junia Norbana*. V 

^4 Lex Yisellia de juribus Liber- 
tinorum. The passing of 
hiWB becomes less frequent. 
The authority of the Seta 
increasing in proportion. 

97 Sctum Licinnianum de fiUsis*. 

34 Sctum Persicianum ad legem 
Papiam Poppeoam. 



37 Caligula. A fifth Decuria of ju- 

dices added. 
41 Claudius. 



4a Sctum Lai^gianum de sucoes- 
sione in bona j^atinomm 
Junianorum. 
44 The management of the .^Srarium 44 Sctum Claudianum de tntela 
again transferred to the Quaes- mulierum legitima. 

tors ; the Pnetores .^liarii being 
abolished. Two Praetores Fidei 
Commissarii instituted. 

46 Sctum Velleianum de interces- 

sionibus mulierum. Sctum 
de adsignandis libertis. 

47 Sctum Claudianum ad Legem 

Cinciam. Sctum Maoedo- 

nianum de mutuo filiorum 

Ikmilias. 
49 Sctum Claudianum, concerning 

the marriage of an unde and 

niece. 
5 3 Sctum Claudianum, concerning 

» HaasDrios Ssbiniu. t m. Cocceinji Nerva Pater, 

* Semproniiu Procnliu and Oanias Longinua 



>> . 



Chronological Appendix. 321 

A.D. Political EvenU. a.d. LegidaHon. 

the cohabitation of free wo- 
men with slaTes. 
Sctum daudian nm, conoeming 
those who procured them- 
selves to be sold for the pur- 
pose of sharing in the price. 

54 Nero. 

55 Sctum Neronianum ad Legem 

C^ciam. 

56 Seta Volusiana tria. (i) De 

asdificiis negotiationis causa 
diniendls. (3) De pigncMum 
oaptione. (5) Ad Legem Ju- 
liam de vi priyata. 

57 Sctum Pisonianum ad Sctum 

Silanianutn. 

60 Sctum Neronianum de provo* 

catione ad senatum' facta. 

61 Sctum Turpillianum de tergi- 

▼ersationibus, pnevaricatio- 
nibus, fto. Sotum Galrisia- 
num ad Legem Papiam Pop- 
pceam. 

6s Sctum TrebeDianum de Fidei 
comnussis hereditatibus. 

63 Sctum Memmianum de simu- 
latis adoptionibus. 
64 The greater part of the City of 
Bome consumed by Bn, 

68 Galba. 

69 Otho. ViteUius. 

70 Yeepasianus. 70 Sctum de unperioVespasiani^. 
74 The last Lustrum celebrated. 74 Sctum Pegasianum de fidei 

commissis hereditatibus : ad 
Legem Papiam Poppteam, et 
ad Legem ^liam Sentiam. 
76 Sctum Plantianum de fidei 
oomtnissifl tacitis*. Sctum 
Plancianum, or Plantianum 
de Bubjiciendo agnosoendo- 
que partu. 

79 TRtus. One of the Fidei commis- 79 Sctum ni quis ob idem crimen 
sary Pnetors suppressed. pluribus legibus reus fieret. 

Edictum — de tcfttamento mi- 
litari. 

81 Domitianus. 

» M. CteHua SabinuB, S. ■ PegMiM, P. 

21 
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A.D. 



PdiHcal EvenU. 



96 Ner^a. The Pnetor Fiscalis in- 
stituted. 
98 Tnvjan. 



114 Trajan styled Optimva by the 
Senate. 



1 1 7 Hadrian. The boundaries of the 
Empire contracted. 

1 19 Italy divided into four provinces, 
and govemoTB assigned to each. 
The imperial, military, and civil 
officers reduced to that state in 
which they remained till the 
time of Constantine the Great. 

T30 Hadrian commenced his journeys. 



137 The ii dvocatut PUci first created . 



A.D. LegiaUUian. 

84 Sctum Junianum de ooUosio- 
nibus in caussis liberalibos. 



lOI 



"4 



119 



Seta de fidei commiswis liberta- 
tibus^. Sctum ad Legem 
Cinciam. 

Sctum de actione adversus ma- 
gistratus. Seta plane incerte 
setatis de cause probatione 
qus errorem respictt; de 
captatoriis institutionibus et^ 
legatis. 

Constitutiones Principum ad- 
hibito in consilium consis- 
torio condi coeptse. 



122 



"3 



Sctum Adlianum de edificiis 

n^rotiationis causa non dim- 

endis. 
Sctum Apronianum de heredi- 

tatibus per fidei-commissum 

civitatibus reHctis*. 



1^9 Sctum Inventianum de adcei- 
sionibus fructibusque here- 
ditariis. Epistola Divi Ha- 
driani, granting the hen^- 
cium divinonit to sureties. 

1 3 1 The Edictum Perpetuum Salvii 
Juliani, ordered by Hadrian'. 
Edictum de scripto herede 
Btatim in possessionem mit- 
tendo. Seta varia : de ma- 
nuroissionibus : de jure na- 
torum e parentibus divense 
conditionis: de partu agnoa- 
cendo: de usucapione pro 
herede revocanda : de lega- 



1 P. Juventlua Celsua, filiua Neratius Priscus, P. Priscus JuTolentw, 8. Sextos Ptaliiu» R. 

' Abomiu Valens, S. 

' Salviiu Julianofl, a Sex. Credlinn AfHcanuB. TerenUus Qemens. 
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A.D. PoliUeal Events. a.d. Legiilation, 

tiB civiiatibus relictiB. Ha- 
drian ordains that where the 
resporua prudentum agreed 
they should be confddered as 
law : where they differed, a 
discretion was left to the 
judex. Constitntio de the- 
sauris. 

f 3 1 Antoninus Pius. 

158 Sotum TertuIUanum de sucoes- 
sione matris ^. Constituti- 
ones : de adrogatione im- 
puberum : de donationibus : 
de legatis poensB nomine re- 
lietis: de lege Falcidia ad 
hereditates legitimas accom- 
modanda. 

161 Marcus Aurelius Antoninus et L. i6x Sctum Sabinianum de adop- 
Verufl. tionibus ex tribus maribus. 

Sctum de satisdatione tuto- 
rum ex inquisitione dato- 
rum". 

169 Maboub Aubbliub AjBrroNiNUB— 169 Bescripta Divorum Fratrum 
solus. Collecta a Papirio Justo'. 

Seta de hypotheca tacita 
ejus qui quid ad reficiendas 
sdes credidisset : de alimen- 
tis testamento relictis : de 
qusBtione status. CC. de 
cura minorum : de imper- 
fecta cretioDe : de bonorum 
addictione liber tatum con- 
servandarum causa : de ex- 
oeptione compensationis : de 
litis denundatione. Deere- 
turn Divi Marci. 

176 M. Aurelius Antoninus et Corn- 
modus. 

178 Sctum Orfidanum de suoces- 
sione liberorum in bona ma- 
tema. Seta de nuptiis Se- 
natorum ad legem Juliam 
et Papiam Poppieam : de 

* Jonins Manricbuiiis. Sex. Pomponiua L. V. Madanua 

* Claadins SatomlnxuL 

* Tsnmteniu Psternus. Papirius Joitna Q. C. SoibtoUl Ulpiiu Mareelliu. Oftiaa 

21—2 
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A.D. 



PolUical EvenU, 



A.D. LeguliUion, 

334 CC. de testamento militari: dc 
LegitiinAtione per subeequens 
matrimoniiuii. 



335 Constftntine divides the Empire 

among his three sons. 
337 CooBtantine dies, having been 

baptized. 
337 Constantiniifl II., GonstantiuB and 

Constans. 
340 Constans and Ck>natantius. 
343 Constantios abolishes the/ari»it2(f 

with respect to actions. 
350 Gonstantius and Magnentius. 

353 Gonstantius, — solus. 

354 The Pnetor Gonstantianus first 

created. 



360 The Prefect of Gonstantinople first 

instituted. 

361 Julian the Apostate. 



363 Persecution of the Ghristians. 

363 Jovian us. The Ghristians again 

protected. 

364 Here the Empire divides. Valens^ 

East. Yalentinianus I. Grati- 
anus and Valentinianus II., in 
the West. 



379 TheodosiuB I., West. 
381 Gouncil of Gonstantinople. 



384 Arcadius, East. 



394 Theodosius I., East and West. 
393 Honorius. 

395 Theodosius dies, having divided 

his Empire between his two sons. 
Arcadius, East ; Honorius, 
West. 



337 C. de cretione. 



355 G. de revocandia donationibus 
patronorum. 



361 GO. de (Querela inofficion tca- 
tamenti et inoffidoss dona- 
tionis. 



365 G. qua barbarorum oonjugiis 
intexdictum. Godex Hermo- 
genianus. 

374 C. qua jus vitae et neds path- 
bus ademtum. 

380 CG. variaB de secundis nuptiis, 

383 G. de suppUciis in 30 diem dif- 

ferendis. 

384 G. qua retitsB nuptis oonsobri- 

norum. 
390 C. de tutela matema. 
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A.D. 



Politi€al Events, 



408 Theodbfliufl II., East. 



414 Kingdom of the Burgundians 
established. 



419 Gonunencement of the kingdom 
of the Visigoths. 

433 Joannes l>frannu8, West. 



425 Yalentinianus III., West. 



439 Origin of the kingdom of the Van* 

dais in the West. 
431 Council of Ephesus. 



A.D. Legidalion. 

396 C. de inoestis nuptiis. 

397 C. ad Legem Juliam Mitjes- 

tatifl. De usu sennonis 

Gneci in senteutiis judicum. 
^05 C. qua nuptiie consobrinorum 

rursuB permissse. 
- 406 C. de litis denunciatione. 
407 C. qua cretio filiis familias re- 

missEB. 

410 C. qua leges decimariae sub- 
latce, et jus liberorum pro- 
miscue indultum. 

413 C.de testamento principioblato. 



418 C. qua testamenta lapsu de- 
cennil infinnantur. 



431 G. de damnis divortiorum. 

434 0, de pnescriptione 30 annonim 

adversus actiones. 

435 A school of Law estftblished at 

Gonstantanople by Theodo- 
sius II., in which a study 
of five years was required in 
the Institutes of Gains, the 
books of Ulpian ad Edictum 
and the Libri Eesponsorum 
of Papinian. 

426 C. de reeponais pnbdeiUum. In 
which authority is given to 
the books of Papinian, Pau- 
lus. Gains, Ulpian, and Mo- 
destinus only. 

428 C. qua Impetratio actionis in 
omnibus judidis remissa. 



438 Codex TheodosianuB. Com- 

mencement of the Novels of 
Theodosius II. 

439 C . de nova testandi forma salvo 

in occidente testamento juris 
civilis. 
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A.D. 



443 C. da kgitiinjitiooe per Matr 



446 C. q[ini 



449 ComDMnocoMnt of tba Anglo- 449 C. de 



450 C. de 



divoiiionim. 



450 MMnaamm, in tbe EmI. 

451 Coancil of Chaleedon* 

455 Petronins M>TiiniMy in the Wi 

457 Leo L, in the Eart. 

MajoriMiiu. 

461 SevenHy 

467 Anthfimini, 



Theodo- 



iotbeWett 

479 Olybrins, 

473 Olyoeriiu, 

474 JuUnt Kepofy 
Leo U,, Zeno, in the East. 

475 Bomolni Angnstuhifl, in the Weet^ 

476 The Empire of the Weit deetroyed 

by Odoeoer. 
481 Justinian bom. 
4 86 Commenoement of the kingdom of 

the Franlu. 



491 AnastanoB. 

493 The kingdom of the Ostrogoths 
established in Italy by Theodorio. 



468 NoTella Poet-TlieodosianB de- 

dnnnL 

469 CX?. de fotma stipnlatjonom 

pnetonamm et 



476 C. de 

quens matrimontmn. 



486 GC. de testabus : de cuntracttt 
emphjrteaticario : dejndid- 
Oram ordine: de sablalas 
pcsnis plos petentimn. 

491 C.depnBscriptione40annonnn. 



497 G. de matrimonio bona gratia 

dissolvendo. 
500 Edictom Theoderid. Bsgis 

Ostrogothorum. 
503 G. de emancipatione Anasta- 



506 



Lex Romana Visigotiionun* 
Tulgo Breriarinm Aland- 
anum, anspioiis Alarici H. 
Rfgis Yisigothonim ooncin- 
nata. G. de venditionibns 
aotionum pro minori pretio 
fiMtis. 



518 Justinus. 
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A.D. 



PoUHcai Eventi. 



517 Juatinus and JuBtinuums. Justl- 
Dianufly ■0I118. Theodora, the 
wife of Jastiiiiany ruaed to the 
dignity of Empresi. 



A.D. 

5«« 



531 A great sedition at Constantinople. 



548 Theodora dies. 

551 Terrible Earthquake. 

565 Justinian dies. 

867 BasiliuB Maoedo. 



1453 Constantinople taken by the 
Turks. 



Legi$lation. 
C. de testaments ciecorum. 



5»8 



5«9 



530 



533 



534 
535 



Feb. 13. Ten Commissioners 
appointed for compiling the 
Code. 

Ap. 7. A Constitution oon- 
firming and publishing the 
Codex Justinianus. 

Deo. 15. Seventeen Commis- 
sioners selected for compil- 
ing the Digest. 

Deo. 16. The Digest com- 
pleted. 

Dec. 30. The Institutes and 
Digest declared to be law. 

Not. 16. The revised edition 
of the Code published. 

The Noyela of Justinian com- 
mence. 



887 



The first edition of iHieJBasiliea 
commenced by Basilius Ma- 
oedo, in 40 books, complet- 
ed by Leo the Wise, in 60 
books. 



INDEX. 



AOOKFTILATIO, 231 ; foim of, 133 ; fonn 
of GalluB Aqulllius, 333 

AoceBsio, 103; natunlis, I03; indus- 
trialism 103 

Aocus&tio, 314 

Actio, definition of, 348; double signi- 
fication of, 348; different kinds of, 
348 ; rise and progress of, 349 

Actio, ad exhibendum, 389; nstima- 
toria, 380; aqusB pluvias arcendie, 
387 ; arbitraria, 367 ; bouA fidei, 367 ; 
certa et incerta ex stipulatu, 377; 
civiliB, 367 ; commodati directa et 
contraria, 193, 376; communi divi- 
dendo, 316, 383; ooncepti, 335; con- 
fessoria, 370; contra eum qui ini- 
quum statuerat aut impetraverat, 394 ; 
qui jus dicenti non obtemperayerat, 
394 ; contra mensorem, 393 ; de albo 
corrupto, 393; de calumniatoribus, 
394; de constituta pecunia, 377; de 
dqectis et infusis, 394; de edendo, 
387; de injuriis, 393; de in rem 
verso, 384 ; de in jus Yocando, 394 ; 
de in jus vocato non eximendo, 395 ; 
de pastu, 396 ; de paupeiie, 396 ; de 
pecnlio, 384 ; de pennutato, 380 ; de 
recepto, 397 ; de servo corrupto, 393 ; 
de vi bonorum raptorum, 391 ; depo- 
siti cEirecta et contraria, 193, 377; 
directa^ 367; empfayteuticaria, 379; 
empti, 378; exercitoria, 385; ex lege 
Cornelia^ 393; ex testamento, 383; 
£unilife erciscunds, 316, 383; Fa- 



viana et Calvisiana, 387 ; fictitiay 367 ; 
finium regundorum, 387; furti, 336, 
391; furti non exhibita, 335; furti 
prohibiti, 335; in factum, 380; in- 
stitoria, 386 ; in suspensis et positis, 
397; legis Aquili8» directum et in 
factum, 340, 393 ; locati et conducti, 
307, 379; mandati directa et con- 
traria, 313, 379; negatoria directa, 
370; negotiorum gestorum, 381; 
noxalis, 396; oblati, 335 ; ob turpem 
causam, 397; pignoratitia, directa et 
coDtraria, 377; prsBJudicialis, 373; 
why so called, 373 ; ex liberali causa, 
373; de partu agnoscendo, 373; de 
ventre inspiciendo, 373; Pnetoriana, 
367; prsBScriptis verbis, 380; pro 
socio, 3 10, 379; publicana, 369; 
quanti minoris, 305, 378; quasi Ser- 
viana, 373; quod jussu, 384; realis, 
vide Ileal clcHotu; redhibitoria, 305, 
3;^; rei uxoriie, 136; rerum amota- 
rum, 391; recissoria, 370; seques- 
traria, directa et contraria, 377; Ser- 
viana, 373; stricti juris, 367; sub- 
sidaria^ 33; tributoria, 384; tutels, 
85, 381 ; tutoris Buspecti, 395 ; utilis, 
363, 367 ; vulgaris, 367. Vide Con- 
dictio. 

Actions, ex delicto, 390 

Actions, mixed. Vide Mixed adione. 

Actions, proceedings in, 357 

Actions, quasi ex delicto, 397 

Actions, real, 397 



332 



Index. 



Actiones legu, 8. Vide Legi$ aetionei. 

Actor, 82 ; powers of, 257 

ActuB, no 

Addictio bonorum, 175 ; in rem, 206 

Ademption of a legiMSj, 153 ; direct and 
implied, 153 

Adjudicatio, 137; in an action, 761 

Adjonctio, 105 

Adoption, 71 — 75; its kinds, 71; how 
effected, 73; plena et minus plena, 
73; impediments to, 74; legal con- 
sequences of, 75 

Adoptivi, their rights of succession, 178 

Adstipulator, 199 

JiSdificatio, 105 

Affinity, marriage prohibited for, 65 

Age, 34 

Agnati, 164 ; in right qf representation, 

164 
Agrimentores, 49 
Album judicium, 950, 310 
AUuvio, 103 
Alyei mutatio, X03 
Animaliiim foetnra, 103 
Animals, fene nature, 99; mansuets, 

99; mansuefieustce, 99 
Annuus canon, 309 
Antestatio, 50 
Appeal in an action, 266 
Appellatio, 266 
Arbiter, 350 
Arbitrary actions, 286 
Arrha, 205 

Arrogation, 71; how effected, 71 
As, definition of, 139; representing tes- 

tator^s estate, 139 
Ascendants, 178 
Auctio, 127 
Auctoritas prudentum, 9, 31 



Ballot, when first introduced, 26 
Basilica of Basilius Macedo, 13 
Beneficium, definition and kinds of, 

200; diyisionig, 200; ordinis, 20X; 

cedendarum actionum, 201 
Beneficium inventarii, 141 
Bonn fidei possessor, 106 
Bonorum addictio, 175 



Bononim oessio, 176 

Bonorum possessio, 170; definition of, 
170; ordinary, 170; extraordinary, 
170; contra tabulas, its kinds, 171; 
secundum tabulas, 171; ab intestato, 
171; its kinds, 172; time of claim- 
ing, 173; cum re et sine re, 173; 
successorium edictum, 173; per arro- 
gationem, 174; addictio bonorum, 
175; sectio bonorum, 175; cesaio 
bonorum, 176; ex Scto Glaudiano, 
176 

Bonorum sectio, x 75 



Canov-law of Rome, 14; of Bngland, 
16; Legatine constitutions, 16; pro* 
vindal constitutions, 16; authority 
of, x6 

Ganonici, Corpus Juris, x5 ; Decretum, 
15; Decretals, 15; Extrayagants of 
John XXII. 15 ; Institutes, 15 

Canons of Church of England, 16 

Capitales triumviri, 309 

Capitis diminutio, 54; matima, 54; 
media, 54; nunima, 54; when per- 
son under, how sued, 263 

Carrier, robbery from, 245 ; and action 
therefor, 246 

Casus, 186 

Cautio, 307 

Cautio fidejussoria, 82 

Caveat venditor, 278 

Centumviral court, 249 

Centuria pnerogativa, 25 ; seeundo vo- 
cata, 25 

Centuries, 23 

Cessio bonorum, 176 

Cessio in jure, 127 

Chirographa, 203 

Citizens, diffsrent kinds of, 45 ; oiTes, 
45; Latini, 45; Italid, 45; provin- 
dales, 45 

Citisenship, constituents of, 45 

Cives, 45 

Civil law, after Justinian, 17; its re- 
▼ival, 18 

Civil law in England, 18; in what 
courts used, X9 



Indea. 
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Civitatee fcederatae, 49 

Client, 31 

Codex Gregorianus, 10; Hermogeni- 
anus, 10; JustinianiUy repetits pne* 
lectionis, 13; Theodonanus, 10 

CodioOa, 145; definition of, 146; tes- 
tate and intestate, 146 

CodicUlary clause, 146 

Coemptio, 59 

Cognitor, 198; how appointed, 998; 
did not g^ve security, 299 

Collegia, 87 

Colonics, 48 

Colonies, 49; Boman, 49; Latin, 49; 
Italian, 49 ; military, 49 

Comitiay 33; curiata, 23; oenturiata, 
23; tributa, 24 

Conuoixtio, 104 

Commodatnm, definition of, 190; lia- 
bility of commodatariua and com- 
modans, 191 

Compensatio, a 20 

Compositio, 258 

CompriYigni, 66 

Conceptum, 235 

Concubinage, 68 

Condemnatio, 261, 261 

Condictio, their kinds, 275; certi ex 
mutuo, 276; certi ex chirographo, 
378 ; fnrtiya, 236, 991 ; indebiti, 183 ; 
causa data, 283 ; sine causa, 283 ; de 
eo quod oerto loco dari oportet^ 287 

Confarreatio, 58 

Confirmatio, 2$ 

Confiisio, 105, 220 

Conjectio causae, 265 

Connubium, 57 

Consanguinity, 64; rules for comput- 
ing degrees by civil, canon, and Eng- 
lish law, 64 

Consensual contracts, definition and 
kinds of. Vide Emphyteusis, Emptio 
vendUio, Loeaiio conduetio, M<mda- 
twn, Soeietas. 

Consilium of Preetor, 252 

Constitutiones imperatorum, 9 

Constitutiones legantini, 16 

Constitutions, proyincial, 16 
Contracts, definition and kinds of, 184; 



bone fidei and stricti juris, 185; 
nominate and innominate, 187; bi- 
lateral, 187; how dissolved, 219. 
Tide Consensual, Literal, Quasi, Real 
and VcHhU Contracts, 

Contrectatio, 233 

Conventio, 184 

Corpora, 87 

Corporations, 87 — 89 ; origin, 87 ; defi- 
nition, 87; kinds of, 87; how consti- 
tuted, 87 ; characteristics, powers and 
privileges, 88 ; obligations and liabili- 
ties, 88 ; how dissolved, 89 

Correi stipulandi or promittendi, 197 

Court, definition of, 257 

Cretio, 140; vulgaris, 140; continua, 
140 

Culpa, 186; lata, x86; leris, 186; levis- 
sima, x86; liability of parties for, t86 

Cura, 76 

Curatela, 8x ; legitima, 82; dativa, 82 ; 
how ended, 82. See Guardianship, 
Tutor, 

Curise, 23 

Custom, 32 



Daxagb, how estimated, 238 
Damno infecto, edictum de, 306 
Damnum, 185 ; definition of, 238. Vide 

Lex Aqudia, Ihmage, 
Datiojudicts, 260 

Decemviri, 7 ; litibus judicandifi, 249 
Decretum, 32 ; difference between and 

interdictum, 302 
Decuma, 48 
Dedititii, 43 
Defensor, 299 
Defence of reus, 312, 314. Vide Ex- 

eeptio. Reus, 
Delatio nominis, 310 
Delicta, 233 ; publica et privata, 308. 

Vide Quasi Delicts, 
Demonstratio, 260 
Deportati, 54 
Depositum, definition of, 192 ; liability 

of deponens and depositarius, 192, 

193 ; simplex et miserabile, 192 
Derelicts, 10 1 
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Descent. Vide Contanguinity. 

De ventre inspiciendo, 71 

Diei dictio, 313 

Di£GBUTeatio, 60 

Digest of JoBtinian, 1 1 

Dilatory pleas, 300 

Disceptatio causae, 165 

Divorce, 61 ; its kinds, 61 ; bona gratia, 

6r ; mala gratia, 6t ; forms of, 62. 

Vide Marriage. 
Dolus, t86 
Dominium, 95 ; plenum et minus plenum, 

269 ; Quiritarium, 96 
Dominus, 95 
Domum ductio, 60 
Donatio, f3i ; inter vivos, 121 ; how 

executed, 121; when revocable, 122; 

mortis causa, 122 ; propter nuptias, 

"3 
Dos, definition of, T14 ; its different 

kinds, 124 ; profectitia, i24;adven- 
titia, 125; receptitia, 125; right of 
husband over, 125 ; liabilities of hus- 
band in respect of, 126 
Duplicatio, 259, 301 



Bdicta, 32 ; nova, 29 

Edictum de ventre inspiciendo, 71 ; 
magistratuum, 28 ; perpetuum Salvi 
Juliani, 10, 30 ; repentinum, 29 ; tra- 
latitia, 29; unde cognati, 166, 172; 
unde cognati manumissoris, 1 73 ; un- 
de decern persones, 165, 172; unde 
legitimi, 172 ; unde liberi sui et 
emancipati, 163, 172 ; unde vir et 
uxor, 163, 173. Vide Prator. 

Emancipatio, 55 

Emphyteusis, definition of, 208 ; origin 
of, 208 ; how extinguished, 209 

Emptio sub corona, 127 

Emptio venditio, definition and requi- 
sites of, 204; what defects vendor 
bound to disclose, 205 ; liabilities of 
vendor and purchaser, 206 

Epistolse, 32 

Ethics and jurisprudence, distinction be- 
tween, 21 ' 



Exoeptio, 259 ; definition of, 299 ; ap- 
peared on the formula, 299. See Pleas. 

Exceptio non numeratse pecuniae, ao2 ; 
rei, 259 ; rei judicatae, 300 

Excuses for not serving the oflioe of 
guardian, 83 

Execution in an action, 266 

Expromissor, 221 



Familijs emptor, 131 

Fidei commissa, 155; form of, 155; 
restitutio, 155 ; definition of, 156 ; 
•universal or particular, 157 

Fidcgussio, definition of, 199 ; liabilities 
under, 200 

Fidejussores, 83, 199 

Fide promissor, 199 

Filiusfamilias, 51; his position, 51 

Foenus, 189 ; nauticum, 190 

Formula, 260 ; in jus, 261 ; in factum, 
261 

Freem^ 39 

Fundi facti, 48 

Furtum, definition of, 233 ; rei, 234 ; 
usus, 234 ; possessionis, 234 ; noc- 
turnal and diurnal, 234 ; oonceptum, 
235 ; oblatum, 235 ; prohibitum 235 ; 
non exhibitum, 235 ; after Justinian, 
235 ; manifestum, 235 ; nee manifes- 
tum, 235 ; remedies, 236 



Gaius, 10 

Gentiles, 165 

Guardianship, 76 ; definition of, 76 ; its 

kinds, 76 ; duties of guardian, 79 ; 

excuses, 83. Vide Cura, Tutela, PupiL 



Habitatio, 115 

Heir, how appointed by testament, 132 ; 

absolute and conditional institution of, 

i39» 140. Vide ITeredes, Heret, 

Suitaa, 
Heredes neceesarii, 135 ; sui et neces- 

sarii, 136 ; voluntarii or extranei, 138 ; 

sui, who were, 162 
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Hereditatis aditio, ai6 

Hereditatis admlniBtratiOy 3i6 

Hereditatis petitio, 370 ; civil and pne- 
torian, 271 

Heres, definition of, 134 ; institutus, 
135 ; legitimus, 135 ; necessariuB, 135 ; 
servoB alienus, 135 ; seryus communiB, 
135 ; BervnB hereditarius, 136 ; liabi- 
lity of, in case of legacy, 150 ; fidu- 
darius, 156 

Hostee, 45, 47 

HuBband and wife, gifts between, 126. 
Vide Pairia potettaa, Zha, 

Hypotheca, 193 ; liabilities of pawner 
and pawnee, 194 



Immibbio, ex primo et secundo decreto, 

307 
Immissio in bona, 159 

Impediments to marriage, 63 
Imperitia, 240 

Imperium, '251 ; merum et mixtum, 251 
Indebiti solutio, definition of, f88, 217 ; 

and liabilities under, 189 
Indictment, 311 
Ingenuns, 39, 47 

Injuria, definition of, 240 ; real or ver- 
bal, 940 ; simple and atrodous, 941 ; 
damage must be occasioned by, 24 1 ; 
'penalty for, 24 1 ; kinds of, 2^2. Vide 
Lex Cornelia. 
Inn, robbery from, 345 ; and actions 

therefor, 246 
Institutes of Justinian, 1 1 
Insula nova, 103 
Intentio, 261 
Intentio litis, 259 

Interdicta, 302 ; difference between, and 
decret% 302 ; ezhibitoria, resUtutoria 
et prohibitoria, 301, 303 ; retinendee 
possessionis, 304 ; recuperands pos- 
sessionis, 305 ; adipiscendae possessi- 
onis, 305 ; quorum bonorum, 305 
Intestate, 161 
Invasio, 237 • 
Inventio, 101 
Italid, 45 
Iter, no 



Judex, pedaneus, 250 ; questionis, 310 

Judge, erroneous dedsion of, 244 

Judgment in an action, 266 

Judioes selecti, 310 

Judidum, legitimum et sub imperio, 
952 ; publicum et privatum, 257 ; ori- 
gin of judida privata, 309 ; extraor- 
dinarium, 308 ; populi, 313 ; how 
tried, 313 

Jurisconsulti, 30 

Jurisperitus, 31 

Jurisprudence, definition of, 21; uni- 
versal, 21 ; particular, 21 ; distinction 
between, and ethics, 2 1 

Jurisprudentia media, 13 

Jury, 31 T ; challenging, 311 ; swearing, 
312 ; verdict of, 3x2. Vide Judice» 
Selecti. 

Jus, 22 ; naturale, 22 ; gentium, 22 ; 
civile, 22 ; chronology of, 13 ; singu- 
lare, 22 ; feciale, 22 ; in re, 95 ; ad 
rem, 95 ; accrescendi, how created, 
15 r; iElianum, 9; commerdi, 45; 
connubii, 45 ; deliberandi, 14 ; em- 
phyteuseos, 209 ; Flavianum, 8 ; ho- 
norarium, 9, 28, 30; Papyrianum, 
1 3 ; patronatus, 40, right of assign- 
ing, 169 ; poetliminii, 54, 100 ; suf- 
fragii, 45 

Justinian, 1 1 ; his Code, i t ; Digest, i r ; 
Institutes, 1 1 ; his Codex repetitee 
prealectionis, 1 2 ; Novels, 1 2 
Justitia, definition of, 20 



Lanob et licio searching, 236 

Latini sive Juniani, 42, 45 ; succession 
to property of, 168 

Laudemium, 209 

Law, definition of, 3, 21 ; municipal, 
i2 ; general, 4 ; particular or tech- 
nical, 5. Vide jRoTnan Law, 

Laws of the twelve tables, 6 

Legacy, what can be left a, 148 ; who 
can receive, 150 ; how extinguished, 
153; ademption and translation, 153. 
See LegeUum. 

Legatum, definition of, 147 ; per vindi- 
cationem, 147 ; perdamnationem, 147 ; 
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per pnBoeptionem, X48 ; Bioendi mo* 
do, 148 ; liberationis, 149 ; nominis, 
T49; generiB, 149; optioxuB, 149; 
poefiue nomiDe, 150; pure, 151; sub 
conditione, 151 ; in diem, 151 ; ex die, 
159 ; dies cedit ftc statim venit, 159 

Leges regisB, 6 

L^gii actionos, 8; their kinds, 454; 
objections thereto, 455 ; their aboli- 
tion, 355 

Legitimati, 178 

Legitimation, 68 — 71 

Legitimatio, 69 ; per subsequens matri- 
moninm, 69 ; attempted to be iatro- 
dnoed into England, 19 ; per oblatio- 
nem curie, 70 ; per rescriptum prin- 
dpis, 70 ; per testamentum, 71 

Lex, definition of, 33 ; mode of pass- 
ing, 24 

Lex .^Bbutia, 456; ^Elia sentia, 43; 
Aquilia, 438 ; who liable imder, 940; 
Atilia, 79; Atinia, 119; Calpamia, 
309;Ginciay 143; Cornelia, 39, 243; 
Falcidia, 145, 153; Fosia, 153; Fusia 
Caninia, 44; Genutia, 189; Horatia, 
34 ; Hortensia, 14 ; Julia, 46 ; Julia 
et Plotia, 120 ; Julia Titia, 79 ; Lie* 
toria, 81 ; Fapia, 167 ; Plotia, 46 ; 
^fiT^ 9 ) Rhodia de jactu, X02 ; 
Yaoonia, 153 

Libellus, 311 

Liberta, succession to property of, 167 

Libertinus, 40, 47 

Libertus, 40, 47 

Liberty to slave, how conferred, 40 

Literal contract, definition, and how 
created, 103 

Litis oontestatio, 264 

Locatio conductio, definition, 206 ; re- 
quisites, 106 ; liabilities of parties, 
207 



Mandata, 32 

Mandatnm, 211 ; definition, 211 ; how 
it may be constituted, 212 ; no pay- 
ment therefor, 212; may be can- 
oeUed, 212 ; liability of mandatarius, 
213 ; actiones, 213 



Manumission, 40 ; per oeoBam, 41 ; per 
vindictam, 41 ; per testamentam, 41 ; 
per epistolam, 41 ; inter amioos, 41 ; 
per conviyiimi, 41 ; in eool es iis, 4.1 ; 
by adoption, 42 ; when it gave full 
rights of catiaBnship, and when not, 42 

Marriage, 57 ; impediments to Roman, 
63 ; when within prohibited degrees, 
65. Vide iVttptio;, Matrinwniitm, Om- 
fdrreoHo, Ooemptio, UsHg. 

Materfamilisfl, 57 

Matrimi, 58 

Matrimonium, 57 

Meroes, 207 

Mesne profit, 271 

Mixed actions, their kinds, 286 

Mors, 187 

Municipal law, 22 

Munidpia, 48 

Munus, 123 

Mutuum, definition, 188 ; who could 
grant, 188 



Nasoitdri, 34 

Nati, 34 

Negotiorum gestio, definition, 214 ; how 

far gestor liable, 215 ; actions, 215 
Non exhibitum, 235 
Novation, 203, 220 ; its kinds, 220 
Novels of Justinian, 12 
Noxa, 238 
Noxal actions, 296 
Nuisance, 244, 245 
Nundatio novi operis, 305 
Nupti», 57 



Oaths, to be taken by judge and liti- 
gants, 264 ; of calumny, 264 

Oblatio et oonsignatio, 220 

Oblatum, 235 

Obligations and rights, 19 ; how created, 
19 ; definition of, 182 ; natural, 182 ; 
perfect, 183; imperfect, 183; dvil, 
183; mixed, 183; how created, 184; 
their kinds, 184 ; quasi ex contractu, 
2x4; under contracts, how dissolved, 
219; ex delicto, 231; quasi ex de- 
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licto, 944. Vide Ooniraet, Conventio, 
Ddid, Pcbdum, Quasi Ddict. 

Ooenpfttio, 98 ; bellica, 100 

Offences, 231 ; private, 231 ; public, 
«3« 



Pactum, 184; a^jectum, 185; aiiti- 
chreseos, 194; commissoritim, 906; 
fiduciff, 56; legiiimum, 184; nudum, 
184; pnBtorium, 185 

Pagani, 49 

Paraphernalia, 125 

Parents and children, 51 ; gifts between, 

Parricidii qusestores, 309 

Partnership. Yide SoeieUu. 

Paterfamilias, 51 

Patria potestas, 51, 5a; how extin- 
guished, 53; how acquired, 57 

Patrimi, 58 

Patronus, 31 ; his succession to pro- 
perty of client, 167. Tide Jut patra- 
natua, 

Pauperiee, 138 

Pawn. Vide ffypciheca, 

Peculium of slave, 38, 118; of son, 53 ; 
definition and various kinds of, 116; 
militare, 1x6; castrense, if6; quasi 
oastrense, 117; paganum, 117; pro- 
fectitium, 117; adventitium, 117 

Peregrini, 45, 47 ; how sued, 263 

Peroratio, 365 

Persona, 35 

Personal actions, their kinds, 175 ; quasi 
ex contractu, their kinds, 280 

Petitio pluris, a88; utilis, 279 

Pictura, 106 

Pignoris captio, 385 

Pignus, definition of, 193 

Placita principum, 9, 31 

Plantatio et satio, 105 

Pleas, 398; civil or pmtorian, 300; 
peremptory, 300; dilatory, 300 

Plebiscitum^ 94 

Plebs, 26 

Polygamy, 67 

Pontes, 45 

Poe oees io. Vide Bcnorum possegaio. 



Posthumous children, 137; their vari' 
ous kinds, 137; suus posthumus, 
137; alieni posthumus, 137; quasi 
posthumus, 137; Aquiliani, 137; 
posthumous grandson preventing the 
voiding of grandfather's will, 137; 
Velleiani, 138; Juliani, 138; Cor- 
neliani, 138; voluntarii, 138 

Postliminium, 54 

Postulatio suspecti, 84 

Postulatio et editio actionis, 358 

PriBCO, 311 

Pnefecture, 49 

PnejudidaUs. Vide Actio prt^udici- 
alia. 

Praescriptio, no; longissimi temporis, 

Praescriptio, as a proceeding in an ac- 
tion, 261 

Pneses, 46 

Pnetor, 15 1 ; his powers, 35 1 ; secun- 
dum or extra ordinem, 25 1 ; when he 
administered justice, 951; his consi- 
Hum, 251. Vide DafMW infecto, E- 
dictum, Interdicta, NimcioHo novi 
operis. 

Praetor peregrinus, 30; urbanus, and 
his authority, 29 ; album of, 29 

Precarium, definition, 195 ; liability of 
receiver, 195 

Probatio, 265 

Proconsul, 45 

Prohibitum, 235 

Promulgatio, 24; at a criminal trial, 

Proofs, 265 

Property, definition of, 98; modes of 
acquiring, 98 ; I. by law of nature, 
occupatio, 98; flccessio, 102; tradi- 
tio, 107; II. by law of state, 1x9 

Propraetor, 46 

Prosecution, civil and criminal, 232 

Provinciales, 45, 46 

Pulsation, 243 

Punishment, 231; by the civil law, 
231 

Pupil, duties of, 80 

Purchaser, liabilities of, 206. See Emp- 
Ho vendiiio. 
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QUASITOBBS, 310; their duties, 310 

Qusestiones perpetuae, 309 

QuaBstiones panicidii, 309 

Quasi contracts, 214; their kinds, 914. 
Vide Hereditas (tditio, HeredUatu 
ddministratio, Indebiii soluUo, Nego- 
tiorum getHo, Rei coiAmunU adminis- 
tration Tutda. 

Quasi delicta, definition of, 244; cases 
mentioned in Institutes, who liable to 
punishment, 244 

Querehu inofficiosi testamenti, 144, 172; 
who could arail themselves of it, 144, 
979; lex Falddia, 145; Justinian's 
alteration, 145 ; allowed to legitimate 
children, 166 



Bafina, 337; definition, 937; Praetor's 

edict, fl37 
Beal actions, 267 ; their different kinds, 

Real contracts, 188 ; definition and kinds 
of, 188. See Coni7M>daiunij Depositum, 
Fcenus, HypotKeea^ Jnd^nti ioltUio, 
Mutuum, Pignvs, Pi*(Bcarium, 

Beal services, 109; origin of, 109 

Beceptio nominis, 311 

Becitatio, 24, 

Becuperatores, 250 

Rei communis administratio, 216; ac- 
tio communi dividundo, 216 

Bei interitus, 220 

Bei vindicatio, 269 

Bemancipatio, 60 

Beplicatio, 359 ; definition, 301 ; ex- 
ample, 301 

Bepudium, 58 

^^f 93 ) corporales, 93 ; incorporales, 
93 ; communes, 94 ; publicae, 94 ; 
nullius, 94; univeraitatis, 94; divini 
juris, 94; mancipi et nee mancipi, 
97; derelictee, loi ; judicata, 261 

Bescripta, 32 

Besponsa prudentum, 9, 30 

Bestitutio, 155 

Restitutio in integrum, 323, 389; defi- 
nition, 333; in what cases granted, 
334; how obtained, 334; quodmetus 



causa, 334 ; quod dolo malo, 335 ; 

quod cum minore^ "5; quod cum 

capite diminutis, 336; ex quibns 

causis majores, 336; what absenoe 

came within the edict, 336 
Beus, defence of, 313 — 314. Yide^- 

ceptiOf TVial, 
Bights and obligations, 30 ; how created, 

30 ; perfect and imperfect^ 31 
Bights of persons, Book i. i — 89 
Bights of property. Book ii. 93 
Bights of things. Book lY. 331 
Bitus nuptiarum, 58, 60 
Bogatio, 35 
Boman law, periods of, 3; souroea oS, 

Bural services, x 10 



Sanotio, pragmatica, 33 

Satis datio, 83 ; actoris et rei, 364 

Scriptura^ 106 

Sectio bonorum, 175 

Senate, constitution of, 37 ; mode of 
voting, 38 

Senatus auctoritas, 38 

Senatus eonsi:dtimi, 36 ; [Sctum] 9, 17 ; 
Sctum Claudianum, 169, 176 ; Sctom 
Neronianum, 148 ; Sctum Orphitia- 
num, 166 ; Sctum Pegasianum, 157 ; 
Sctum Tertullianum^ 1^5 ; Sctum 
Trebellianum, 156 

Sequestrum, 193 

ServituB, 351; definition ci, X09; dif- 
ferent kinds of, Z09 ; positive and 
negative, 109; real, 109; rural, no; 
urban, 1 10 ; rules regarding servioes, 
113 ; how created and extinguished, 
113 ; personal, 112 ; their kinds, II3; 
how constituted, 113 

Servus ordinarius, 37; vicariusy 37 

Sex, 34 

Ship, robbery from, 346 ; actions there- 
for, 346 

Slavery, definition and origin of, 35; 
different kinds of, 36 ; as a paniik- 
menty 37; Aristotie, opinion of, 37. 

Slave, power of master over, 38 

Slave, how freed, 40 
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Slaves, ordinary, 37 ; peouliar, 37 

Societas, 209; definition of, 909; ex- 
press or implied, 309 ; public, 009 ; 
private, 309 ; universal, 309 ; perpe- 
tual, 209 ; temporary, no ; division 
of profits, 3XO ; liability of partners, 
aio ; actio pro socio, a 10 ; sooietas, 
how dissolved, aiz 

Solntio, a 19 

Sortitio, 24 

Spedficatio, 105 

Sponsalia, 58 

Sponsio, 30s 

Sponsor, 199 

Stipulatio, definition of, 196 ; positive or 
conditional, 197 ; correi stipulandi or 
promittendi, 197 ; voluntary and ne- 
cessary, 198 ; pnetorian^ 198 ; judi- 
cial, 198 ; common, 198 ; when in- 
utilis or void, 198 

Suasio, 24 

Substitutio, forms of, 141 ; vulgar, 143 ; 
reciprocal, 143 ; pupillar, 14a ; quasi 
pupillar, 143 

Succession by law, 161 ; before and 
after Twelve Tables, 161 ; in capita, 
i6a, or in stirpes, 163 ; of the patron 
by the Twelve Tables, 167 ; by the 
Prsetorian law, 167 ; to property of 
liberta by patrona, 167 ; to property 
of liberti, 169. Vide Ceuio honorumf 
Sectio honorum. 

Succession by law according to the No- 
vels, 177 ; Novel 118, and its provi- 
sions, 177 ; of descendants, 177 ; in 
capita et per stirpes, 177; legitimati 
et adoptivi, 1 78 ; of ascendants, x 78 ; 
between ascendants and descendants 
reciprocal, 1 78 ; in lineas, x 79 ; with 
brothers and sisters, x 79 ; half-blood, 
180 ; consanguinei et uterini, x8o 

Sufiragiorum diremptio, 35 

Suitas, how lost, X63 

Syngrapha, 303 



Taxatio, 363 

Testament, definition of, 1 39 ; origin of, 



139; before Twelve Tables, X39 ; in 
comitiis calatis, 130 ; in procinctu, 
130 ; per ass et libram, before Twelve 
Tables, x 30 ; after Twelve Tables, x 30 ; 
prsetorium, 13X ; miztuxn, 133 ; mode 
of creation, X33 ; privUeged, 133 ; 
military, X33 ; tempore peetis factum, 
133 ; inter parentes et liberos, X34 ; 
inter rusticos, X34 ; registered, X34 ; 
in pios usus, 134; necessity to ap- 
point hseres, X34; consequence of 
omitting son in testament of father, 
X37; testator must die wholly tes- 
tate, X38 ; how rendered null and 
void, 143 ; nullum, 143 ; iigustum, 
X43; ruptum, X43; irritum, X44; 
destitutum, X44; resdssum, 144. Vide 
Heir, Meres, WUU, Witneme. 

Teetamenti factio, 150; querela inoffi- 
ciosi testamenti, 144 

Testator must die wholly testate^ 139 ; 
division of estate of, X39 

Theodosius, 10 ; his Code, 10 ; lus 
Novels, XI 

Thesaurus, xoi 

Traditio, X07 ; necessary requisites, 107 ; 
and different kinds of, 107 

Translation of a legacy, 153 

Trebonianus, xi 

Trial, criminal, 3x3 

Tribes, Roman, 33 

Tribunes, 34 ; veto of, 35 

Triplicatio, 301 

Triumviri capitales, 309 

TuteUs 76; its kinds, 76; testamen- 
taria, 76 ; positive or conditional, 77 ; 
legitima, 77 ; patA>norum, 78 ; quasi 
patronorum, 78 ; fidudaria, 78 ; da- 
tiva, 79 ; how terminated, 80 ; as a 
contract, 3x6; actions thereoxi, 316 

Tuteht muUebris, 85 

Twelve Tables, laws of, 6 ; eiuu^tment 
as to testaments, X30 



UiTDS cognati, x66 
Unde decem personie, X65 
Unde liberi, X64 
Universitates, 87 
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Uiban servioeB, i lo ; their origin, 1 1 1 
Usuariiu, rights of, 114 
TJsncapio, 119 

XTsofhictus, lis; how constituted, 113 
Usufractuariiis, 113 ; their rights, 113 
TTsurpatio, 61, 19 1 
Usus, 59, 114 
UsuB auctoritas, 119 



Yaoabius, Boger, 18 

Vadimonium, 359 

Tenatio, 99 

Venditio. Vide EmpHo Venditio, 

Vendor. Vide Emptio VendiUo, 

ITenia aetatis, 81 

Yerbal contracts, 196 ; definition and 

kinds of, 196. Vide BeMficium, 

Fidefuuio, StipiUotio, 
Verberation, 943 



Verdicts, how given, 16, 313 

Veto of tribunes, 95 

Vezillnm, 49 

Via, no 

Vindez, 958 

Vindicatio. Vide Real tteti^mi. 

Vis fluminis, 103 

Vocatio in jus, 957 

Voting, a lex, how conducted, 95 ; a 

sen&tuB consultum, 48 ; of juries, 26 ; 

on criminal trial, 314 



Will, nuncupative, 133 
Wills, persons incompetent to make, 134 
Witnesses, incompetency of, to testa- 
ment, 133 
Witnesses in an action, competency of. 

Wrong, «3i 
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LUNN, M.A., Fellow and Lady Sadleir's Lecturer of St. John's College. j| 
8vo. 7«. ^d, I 

This Book is adapted to those who have not a knowledge of the DifferentiAl |j 
Calculus, as well as to those who, haying a knowledge of it, wish to i 
confine themselves to the Elementary portions of the Science of Motioo. | 
An Appendix contains certain Geometrical properties of the Cycloid, and || 
a number of Problems from recent Ezamination-Papers in the Senate ' 
House and St. John's College. 'I 
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Elementary Treatise on the Differential Calculus. 

By W. H. MILLER, M. A. Third Edition, Svo. 6«. 

Elementary Treatise on the Differential Calculus, 
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O'BRIEN, M.A. Svo. 10*. W. 

Treatise on the Differential Calculus. By W. 

WALTON, M.A. Svo. 10*. 6</. 
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Mathematical Master of Charterhouse. Second Edition, revised. Crown Svo. 
7*. 6d. 

Trilinear Co-ordinates, and other methods of 

Modem AmUytieal Geometry of Two Dimensions. An Elementary Treatise. 
By W. ALLEN WHITWORTH, M.A., Professor of Mathematics in Queen*s 
College, Liverpool, and late Scholar of St. John's College, Cambridge. Svo. 1 6*. 

Elementary Geometrical Conic Sections. By 

W. H. BESANT, M.A. 4*. 6rf. cloth. 

Conic Sections. Their principal Properties proved 

Geometrically. By the late W. WHEWELL, D.D., late Master of Trinity. 
Third Edition. Svo. 2*. 6d, 

Geometrical Construction of a Conic Section. 

Subject to five Conditions of passing through given points and touching 
straight lines deduced from the properties of involution and anharmonic 
Ratio, with a variety of general properties of Curves of the Second Order. 
By T. GASKIN, M.A. Svo. 3*. 

A Treatise on the Application of Analysis to 

Solid Geometry. By D. F. GREGORY, M.A., and "W. WALTON, M.A. 
Seeond Edition. Svo. 12*. 

An Introduction to Analytical Plane Geometry. 

By W. P. TURNBULL, M.A., FeUow of Trinity College. Svo. 12*. 
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CONIC SECTIONS AND ANALYTICAL GEOMETRY— amtimud. 

An Elementary Treatise on Solid Geometry. By 

W. S. ALDIS, M.A. 8vo. 8«. 

Problems in illustration of the Principles of 

Plane Co-ordinate Geometry. By W. WALTON, M.A. 8yo. 16», 

Elements of the Conic Sections. With the 

Sections of the Conoids. By J. D. HUSTLER, B.D. Fwarth Edition. 
8vo. 4*. 6d. 

Treatise on Plane Co-ordinate Geometry. Or 

the Application of the Method of Co-Ordinatcs to the Solutions of Problems in | 
. Plane Geometry. By M. O'BRIEN, M.A. 8vo. 9». 

Solutions of the Geometrical Problems, consisting ; 

chiefly of Examples, proposed at St. John's College, from 1830 to 1846. I 
With an Appendix containing several General Properties of Curves of the , 
Second Order, and the Determination of the Magnitude and Position of the I 
axes of the Conic Section represented hy the General Equation of the Second i 
Degree. By'T. GASKIN, M.A. 8vo. 12«. 

ASTRONOMY, ETC. 

Notes on the Principles of Pure and Applied 

Calculation, and on the Mathematical Principles of Physical Theories. By J. 
CHALLIS, M.A., F.R.S., Plumian Professor of Astronomy and Experimental 
Philosophy in the University, and Fellow of Trinity College, Cambridge. 8vo. 

An Introduction to Plain Astronomy. For the 

use of Colleges and Schools. By P. T. MAIN, M.A., Fellow of St John's 
College. Fcap. Svo., cloth. 4». 



Practical and Spherical Astronomy. For the Use 

chiefly of Students in the Universities. By R. MAIN, M.A., Radclifie 
Observer at Oxford. Svo. 14*. 

Brunnow's Spherical Astronomy. Part I. In- 
cluding the Chapters on Parallax, Refraction, Aberration, Precession, and 
Nutation. Translated by R. MAIN, M.A., F.R.S., Radcliffe Observer at 
Oxford. Svo. S«. 6^. 

Elementaiy Chapters on Astronomy from the 

" Astronomie Physique" of Biot. By HARVEY GOODWIN, D.D., Bishop 
of Carlisle. Svo. 3«. 6<f. 

A Chapter on Fresnel's Theory of Double Re- 
fraction. By W. S. ALDIS, M.A. Svo. 2*. 
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Choice and Chance. Two Chapters of Arith- 
metic. By WM. A. WHITWORTH, M.A., Fellow of St. John's College, 
Cambridge. Second Editiony enlarged. Crown 8yo. 6a, 

Notes on Roulettes and Glissettes. By W. H. 

BESANT, M.A. 8vo. 3«. 6rf. 

Exercises on Euclid and in Modern Geometry, 

containing Applicaticms of the Principles and Processes of Modem Pure 
Geometry. By J. McDOWELL, B.A., Pembroke College. Crown 8vo. 8*. 6rf. 

Elementary Course of Mathematics. Designed 

principally for Students of the University of Cambridge. By HARVEY 
GOODWIN, D.D., Lord Bishop of Carlisle. Sixth Edition^ revised and enlarged 
by P. T. MAIN, M.A., Fellow of St. John's College, Cambridge. 8vo. 16». 

Problems and Examples^ adapted to the 

"Elementary Course of Mathematics." "With an Appendix, containing 
the Questions proposed during the first three days of the Senate House 
Examination. By T. G. VYVYAN, M.A. Third Edition, 8vo. bs. 

Solutions of Goodwin's Collection of Problems 

and Examples. By W. W. HUTT, M.A., late FeUow of Gonville and Caius 
College. Third Edition, revised and enlarged. By T. G. VYVYAN, M.A. 
8vo. 9<. 

Examples in Arithmetic, Algebra, Geometry, 

Logarithms, Trigonometry, Conic Sections, Mechanics, &c., with Answers 
and Occasional Hints. By A. WRIGLEY, M. A., Professor of Mathematics 
in the late Royal Military College, Addiscombe. Sixth Edition^ corrected. 
8vo. 8«. 6rf. 

A Companion to Wrigley's Collection of Ex- 
amples and Problems, being Illustrations of Mathematical Processes and 
Methods of Solution. By J. PL ATTS, Esq., Head Master of the Government 
College, Benares, and A. WRIGLEY, M.A. 8vo. 12*. 

Figures illustrative of Geometrical Optics. From 

SCHELLBACH. By W. B. HOPKINS, B.D. Plates. FoUo. 10*. 6rf. 

A Treatise on Crystallography. By W. H. 

MILLER, M.A., Professor of Mineralogy in the University of Cambridge. 
8vo. Is. ed. 

A Tract on Crystallography, designed for Stu- 
dents in the University. By W. H. MILLER, M.A. 8vo. 6s. 

Physical Optics. Part II. The Corpuscular 

Theory of Light discussed Mathematically. By RICHARD POTTER, M.A., 
late Fellow of Queens' College, Cambridge, Professor of Natural Philosophy 
and Astronomy in University College, London. 7s. 6d. 
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Rome and the Campagna, An Historical and 

Topographical Description of the Site, Buildings, and Neighhourhood of 
Ancient Rome. B7 ROBERT BURN, M.A., Fellow and Tutor of Trinity 
College, Camhridge. With Eighty-five fine Engravings by Jewitt, and 
Twenty-five Maps and Plans. Handsomely bound in doth. 4to. £3. 3«. 

^tna. Revised, emended, and explained, by 

H. A. J. MUNRO, M.A., Fellow of Trinity College, Cambridge. 8vo., 8«. 6rf. 

^schylus. Translated into English Prose, by 

F. A. PALEY, M.A., Editor of the Greek Text. Second EditiMj revised, 
8vo. 7*. 6rf. 

Aristophanis Comoediae superstites cum deper- 

ditarum fragmentis, additis argumentis adnotatione critica, mctrorum descrip- 
tione, onomastico, et lexicon. Bv HUBERT A. HOLDEN, LL.D., Head- 
Master of Ipswich School, late Fellow and Assistant Tutor of Trinity College, 
Cambridge. 8vo. 

YoL I. oontaining the Text expurgated with Summaricfl and Critical Notes, 18«. 

The Plays sold separately : Acharnenses, 2«. EquiteSf 1<. 6<2. Nubes, 1<. 6d. Yeapae, 2<. 

Pax, 1«. Qd. Aves, 2«. Lyaistrata et Thesmophoriazusae, Z», Ranae, 2«. Ecdeaiazosae 

et Plutus, 3«. 
YoL II. Onomastioon Ariatophanevm continens indioemgeographioTmethistoricTin. 5s. 6d. 

Six Lectures Introductory to the Philosophical 

Writings of Cicero, with some Explanatorv Notes on the subject matter of tiie 
AcADEMiCA and De Finibus. By T. W. LEVIN, M.A., St, Catharine's College, 
Inter-Collegiate Lecturer on Logic and Moral Philosophy. 8vo. 7«. 6dL 

Demosthenes. The Oration against the Law 

of Leptines. With English Notes and a Translation of "Wolfs Prolegomena. 
By W. B. BEATSON, M. A., Fellow of Pembroke College. Small 8vo. 6t. 

Demosthenes de Falsa Legatione. Third Edition. 

earefuUy revised. By R. SHILLETO, M.A., Fellow of S. Peter's College, 
Cambridge. 8vo. 84. 6^. 

Euripides. Fabulse Quatuor. Scilicet, Hippo- 

lytus Coronifer, Alcestis, Iphigenia in Aulide, Iphigenia in Tauris. Ad fidem 
Manuscriptorum ac vetenim Editionum emendavit et Annotationibus instruxit 
J. H. MONK, S.T.P. Editio Nova. 8va. 12«. 

Separately — Hippolttus. 8vo. cloth, be. Alcestis. 8vo. sewed, 4*. 61^ 

Titi Lucreti Cari de Rerum Natura Libri Sex. 

With a Translation and Notes. By H. A. J. MUNRO, M.A., FeUow of 
Trinity College, Cambridge. Second Edition^ recited throughout, 2 vols. 8vo. 

Vol. I. Text, 16*. Vol. II. Translation, 6*. 

Sold separately. 

Mvsae Etonenses sive Carminvm Etonaa Condi- 

torvm Delectvs. Series Nova, Tomos Dvos, complectens. Edidit RICARDVS 
OKES, S.T.P. , Coll. Regal, apvd Cantabrigienses Prsepositvs. 8vo. lo<. 

Vol. II., to complete Sets, may be had separately, price be. 
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Plato. The Phaedo, with Notes, Critical and 

Exegetical, and an Analypis, by WILHELM WAGNEE, Ph. D. SmaU 8vo. 

Plato. The Apology of Socrates and Crito, 

With Notes, Critical and Exegetical, by WILHELM WAGNER, Ph.D. 
Small Svo. 4«. 6d. 

Platonis Protagoras. The Protagoras of Plato. 

The Greek Text revised, with an Analysis and English Notes. By W. 
WAYTE, M.A., Fellow of King's College, Cambridge, and Assistant Master 
at Eton. 8yo. Second Edition, is. 6d. 

Plato's Gorgias, literally translated, with an 

Introductory Essay containing a Summary of the Argument. By E. M. 
COPE, M.A., Follow of Trinity College. Svo. 7». 

Plautus. Aulularia. With Notes, Critical and 

Exegetical, and an Introduction on Plautian Prosody. By WILHELM 
WAGNER, Ph.D. Svo. 9«. 

Verse-Translations from Propertius, Book V. 

With a Revised Latin Text, and Brief English Notep. By F. A. PALEY, 
M.A., Editor of Propertius, Ovid's Fasti, &o. Fcp Svo. Za. 

Terence, with Notes, Critical and Explanatory. 

By WILHELM WAGNER, Ph. D. Post Svo. lOs. 6d. 

Theocritus, with Short Critical and Explanatory 

Latin Notes. By F. A. PALEY, M.A. Second Edition^ corrected and en- 
larged, and containing the newly discovered Idyll. Crown Svo. 4». 6rf. 

Theocritus. Translated into English Verse, by 

C. S. CALVERLEY, M.A., Ute Fellow of Christ's College, Cambridge. 
Crown Svo. 7«. 6<i. 

Thucydides. The History of the Peloponnesian 

War, by THUCYDIDES. With Notes and a careful Collation of the two 
Cambridge Manuscripts, and of Aldine and Juntine Editions. By RICHARD 
SHILLETO, M.A., Fellow of S. Peter's College, Cambridge. [In the Ffest. 

Translations into English and Latin, by C. S. 

CALVERLEY, M.A., late Fellow of Christ's College, Cambridge. Post Svo. 
Is. 6d. 

Arundines Cami. Sive Musarum Cantabrigien- 

sium Lnsufl Canori. CoUegit atque edidit HENRICTJS DRURY, A.M., 
Archidiaconus Wiltonensis Collegii Caiani in Grascis ac Latinis Literis quon- 
dam Prselector. Equitare in arundine longa. Editio Sezta. Curavit 
HENRICUS JOHANNES HODGSON, A.M., CoUegii SS. Trinitatis quon- 
dam Socius. Crown Svo. 7s. 6d, 

Sertum Carthusianum Floribus trium Seculorum 

Contextum. Cura GIJLIELMI HAIG BROWN, Scholse Carthusiame 
Archididascali. Svo. lis. 
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Foliorum Silvula. Part I. Being Passages for 

Translation into Latin Elegiac and Heroic YerBe, edited by HUBERT A. 
HOLDEN, LL.D., late Fellow of Trinity College, Head Master of Queen 
Elizabeth's School, Ipswich. Sixth Edition. Post 8vo. Is, 6rf. 

Foliorum Silvula. Part II. Being Select Passages 

for Translation into Latin Lyric and Comic Iambic Veree. By HUBERT 
A. HOLDEN, LL.D. Third Edition, Post 8vo. 5s, 

Foliorum Silvula. Part HI. Being Select 

Passages for Translation into Greek Verse^ edited with Notes by HUBERT 
A. HOLDEN, LL.D. Third Edition. Post 8vo. 8*. 

Folia Silvulae, sive Eclogse Poetarum Anglicorum 

in Latinum et Gnccum conversas quas disposuit HUBERTUS A. HOLDEN 
LL.D. Volumen Prius continens Fasciculos I. II. 8vo. 10<. 6rf. 

Volumcn Alteram continens Fasciculos III. IV. 8vo. 12*. 

Foliorum Centuriae. Selections for Translation 

into Latin and Greek Prose, chiefly from the University and College Examina- 
tion Papers. By HUBERT A. HOLDEN, LL.D. Fourth Edition. Post 
8vo. 8a. 

Greek Verse Composition, for the use of Public 

Schools and Private Students. Being a revised edition of the Greek Verses of 
Shrewshury School. By GEORGE PRESTON, M.A., Fellow of Magdalene 
College. Crown 8vo. is. Od. 

A Complete Latin Grammar. Third Edition. 

Yqtj much enlarged, and adapted for the use of University Students. 
By J. W. DONALDSON, D.D., formerly Fellow of Trinity College, Cam- 
bridge. 8vo. 14«. 

A Complete Greek Grammar. Third Edition. 

Very much enlarged, and adapted for the use of University Students. 
By J. W. DONALDSON, D.D. 8vo. 16#. 

Index of Faaaages of Greek Authon quoted or referred to in Dr. Donaldson's 

Greek Grammar, price 6<f. 

Varronianus. A Critical and Historical Intro- 
duction to the Ethnography of Ancient Italy and to the Philological Stady 
of the Latin Language. Third Edition, revised and considerably enlarged. 
By J. W. DONALDSON, D.D. 8vo. 16«. 

The Theatre of the Greeks. A Treatise on the 

History and Exhibition of the Greek Drama: with various Supplements. 
Seventh Edition, revised, enlarged, and in part remodelled; with numeroufi 
illustrations from the best ancient authorities. By J. W. DONALDSON, 
D.D. 8vo. 14*. 

Classical Scholarship and Classical Learning con- 
sidered with especial reference to Competitive Tests and University Teaching. 
A Practical Essay on Liberal Education. By J. W. DONALDSON, BJ}, 
Crown 8vo. 5«. 
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The Greek Testament : with a Critically revised 

Text; a Digest of -various Readings; Marginal References to Verbal and 
Idiomatic Usage ; Prolegomena ; and a Critical and Exegetical Commentary. 
For the Use of Theological Students and Ministers. By HENRY ALFORD. 
D.D., Dean of Canterbury. 4 vols. 8vo. Sold separately. 

Vol. I. SIXTH EDmoN, Containing the Four Gospels. 1/. 8«. — ^Vol. II. fifth 
EDmoN, containing the Acts of the Apostles, Epistles to the Romans and 
Corinthians. 1/. 4«. — Vol. III. fourth edition, containing the Epistles 
to the Galatians, Ephesians, Philippians, Colossians, Thessalonians, — to 
Timotheus, Titus, and Philemon. 18*. — Vol. IV. Parti, fourth edition. 
The Epistle to the Hebrews : The Catholic Epistles of St. James and 
St. Peter. 18*. — Vol. IV. Part II. fourth edition. The Epistles of 
St. John and St. Jude, and the Revelation. 14*. 

The Greek Testament. With English Notes, 

intended for the Upper Forms of Schools and Pass-men at the Universities. 
By HENRY ALFORD, D.D. Abridged by BRADLEY H. ALFORD, M.A., 
late Scholar of Trinity CoUege, Cambridge. One vol., crown 8vo. 10«. 6<^. 

Annotations on the Acts of the Apostles. De- 
signed principally for the use of Candidates for the Ordinary B.A. Degree, 
Students for Holy Orders, &c., with College and Senate-House Examination 
Papers. By T. R. MASKEW. Second Edition^ enlarged, I2mo. 5«. 

Tertulliani Liber Apologeticus. 

The Apology of Tertullian. With English Notes and a Preface, intended as 
" an introduction to the Study of Patristical and Ecclesiastical Latinity. By 
H. A. WOODHAM, LL.D. Seeond Edition. 8vo. 8«. 6<f. 

The Mathematical and other Writings of Robert 

LESLIE ELLIS, M.A., late FeUow of Trinity College, Cambridge. Edited 
by WILLIAM WALTON, M.A., Trinity College, with a Biographical 
Memoir by HARVEY GOODWIN, D.D., Lord Bp. of Carlisle. 8vo. 16«. 

The Mathematical Writings of Duncan Farquhar- 

SON GREGORY, M.A., late Fellow of Trinity College, Cambridge. Edited 
by WILLIAM WALTON, M.A., Trini^ Clollege, Cambridge. With a 
Biographical Memoir by ROBERT LESLIE ELLIS, M.A., late Fellow of 
Trinity College. 8vo. 12*. 

Lectures on the History of Moral Philosophy 

in England. By W. WHEWELL, D.D., formerly Master of Trinity Col- 
lege, Cambridge. New and Improved Edition, with Additional Lectures. 
Crown 8vo. 8i. 

Elements of Morality, including Polity. By W. 

WHEWELL, D.D. N^w EdUum, in %yo, \5t. 

Astronomy and General Physics considered with 

reference to Natural Theology (Bridgewater Treatise). By W. WHEWELL. 
New Edition, uniform with the Aldine Editions. 5«. 
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Kent's Commentary on International Law, re- 

yised with Notes and Cases brought down to the present time. Edited by 
J. T. ABDY, LL.D., Barrister at Law, Regius Professor of Laws in the Uni- 
yersity of Cambridge, and Law Lecturer at Crresham College. 8vo. 16«. 

A Manual of the Eoman Civil Law, arranged 

according to the Syllabus of Dr. Hallif.4lX. Designed for the use of Students in 
the Universities and Inns of Court By G. LEAPINGWELL, LL.D. 8vo. 12*. 

A Syriac Grammar. By G. Phillips, D.D., 
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A Concise Grammar of the Arabic Language. 

By "W. J. BEAMONT, M.A. Revised by Shetkh Ali Nady bl Bakbant, 
one of the Sheikhs of the £1 Azhar Mosque in Cairo. 12zno. 7«. 

The Student's Guide to the University of 

Cambridge. MevUed and corrected in accordance with the 
recent regulations. Fcap. Svo. 5s, 
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